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OPPORTUNITY 
PRUDENT 
LAWYER 


With the volume of Federal litiga- 
tion showing new signs of accel- 
erated growth, the prudent lawyer 
is quick to recognize these as days 
of opportunity. Opportunity to 
better serve his clients, and in so 
doing to better serve himself. The 
prudent lawyer knows he cannot 
ignore “the other half of the law”. 


The TREND towards increasing 
Federal problems is by now un- 
mistakably established. 


The OPPORTUNITY for increased 
benefits to both client and lawyer 
is at hand. 


We want to send you information 
about the books that can help you 
best do your part in this growing 
phenomena. The boom in Feder- 
al litigation is sure to affect your 
practice one way or another, so 
write for details NOW. 
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__NEWS IN THE FLORIDA BAR 


@® BID OPENING FOR FLORIDA BAR CENTER... At 2:30 p.m., 
March 18, bids for the construction of The Florida Bar 
Center are scheduled to be opened in the headquarters 
office. Building plans have been completed by the archi- 
tect and construction is expected to begin in April. The 
permanent building to house The Florida Bar's professional 
staff and programs of development will soon rise adjacent 
to the Capital Center in Tallahassee, impressive testi- 
mony to the pride the lawyers of Florida hold in their 
profession. The fund raising campaign for the Bar Center 
went over the top with pledges totaling $604,500.00 the 
first of March. 


@ ACTIVITY of the headquarters office accelerated during 
the past year in keeping with the increasing size of 
The Florida Bar and its expanding programs. Mail ad- 
dressed to the membership during the last six months 
numbered 246,158 pieces; 45,125 pieces of mimeographed 
materials were distributed to the Board of Governors. 

A daily increase in the volume of mail amounting to 

100 pieces was counted during the six month period, not 
including mail sent out bulk rate or second class (the 
Journal). Currently there are 16 full-time and five 
part-time employees on the headquarters staff. 


@e AS AN OUTGROWTH of the recent Citizens' Conference on 
Florida's Judiciary (see Fla. B.J., Jan. 1965), a group 
of non-lawyers was named to continue study and make 
recommendations to improve Florida's court system. This 
Citizens’ Committee met in Tampa on February 28, with 
Jere W. Annis, M.D., of Lakeland, as chairman. 


e JUDGES' SALARIES . .. President Chesterfield H. Smith 
appeared at hearings of the State Budget Commission on 
January 28 to ask for adequate salaries for judges of the 
circuit courts, district courts of appeal and the Supreme 
Court. He recommended $30,000 a year for Supreme Court 
justices, $27,500 for appellate judges and $25,000 for 
circuit judges, all to be paid by the state with no sup- 
plement from the county level. Budget requests will be 
presented to the Legislature on April 6. 


(Continued on Page 207) 
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CALENDAR OF LEGAL EVENTS 
1965 


April 1—Resolutions Committee of The Florida Bar, Or- 
lando Savings & Loan Association Main Of- 
fice, 10 a.m. 


April 6-8—-Interamerican Aviation Law Conference, Univer- 
sity of Miami. 


April 28-29-—Third Biennial Institute on Corporate Law, 
presented by Atlanta Bar Association, ABA, State 
Bar of Georgia and Emory University School of Law, 
Parliament House Inn, Atlanta, Ga. 


April 30-May 1—University of Alabama Program of Continuing 
Legal Education 3rd Annual Southeastern Corporate 
Law Institute, Grand Hotel, Point Clear, Alabama. 


May 18=-2l—American Law Institute, Washington Hilton Hotel. 


May 22-26—Regional meeting American Bar Association, San 
Juan, Puerto Rico. 


May 22-29—XIVth Conference of the Inter-American Bar As- 
sociation, Americana Hotel, San Juan, Puerto Rico. 


June 16-19—15th Annual Convention of The Florida Bar, 
Fontainebleau Hotel, Miami Beach. 


July 19-23-—Short Course for Defense Lawyers in Criminal 
Cases, Northwestern University School of Law, 
Chicago, Ill. 


July 24-August l-American Trial Lawyers Association, 
Fontainebleau Hotel, Miami Beach. 


August 2-6—Short Course for Prosecuting Attorneys, North- 
western University School of Law, Chicago, I1l. 


August 6-7—The National Association of Defense Lawyers in 
Criminal Cases, Americana Hotel, Miami Beach. 


August 9-13—ABA Annual Meeting, Miami Beach. 


September 13-18—World Conference on World Peace Through 
Law, Washington, D.C. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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May 1—Law Day U.S.A. 
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in locating 
Missing Heirs 
to Estates 


Send for 
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We shall be pleased brochure and 
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REPORT TO YOU 


Meeting in Fort Lauderdale January 21, 22, 23, 1965, 
the Board of Governors: 
Reviewed grievance matters the entire day of January 


21. 

Accepted the resignation of John C. Pinkerton as 
representative on the Board from the Twelfth Judicial 
Circuit and elected John R. Wood of Sarasota as his re- 
placement. 

Elected Alan F. Brackett of West Palm Beach as repre- 
sentative on the Board to fill a vacancy in the Fifteenth 
Judicial Circuit. 

Received report of President Chesterfield H. Smith 
relating to his participation in bar related activities 
during the past two months, the progress of The Florida 
Bar Center Fund Campaign, unauthorized practice of law, i 
and future efforts towards the programs of judicial selec- 
tion, tenure, discipline and removal, The Florida Bar 
Foundation, and a clients' security fund. 

Heard Junior Bar Section President Milton R. Adkins 
report that the next meeting of his board would be Febru- 
ary 12-13 in Jacksonville, and a subSequent meeting would 
be held in late April or early May in Tallahassee when the 
Board would be guests of the House of Representatives. 

Received report of the Executive Director on the ac- 
tivities of the headquarters office. 

Reviewed with: Budget Committee Chairman Harry Zuker- 
nick a financial statement covering the period July l 
through December 31, 1964. 

Accepted the resignation of current members of the 
Budget Committee in order to conform with the proposed 
Article IX of the Integration Rule, and appointed a new 
committee consisting of Mark Hulsey, Jr., chairman, and 
Clarence E. Brown, Robert B. Butler, A. G. Campbell, Jr., 
and Harry Zukernick, members. 

Received report from Chairman Russell McCaughan of 
The Florida Bar Center Committee that 1066 members had 
pledged $500 to the fund campaign. 

Received an invitation to attend the opening of bids 
for construction of The Florida Bar Center. 


| 
| 
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REPORT TO YOU will appear as a regular feature in the Journal 
tollowing each meeting of the Board of Governors of The Florida Bar. 
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Adopted a report of the committee headed by William P. 
Simmons, ur., on a statewide inter-professional council 
that such a council be implemented to exchange ideas and 
establish closer communication between professional 
organizations. 

Amended Article XVI of the By-Laws under the Integra- 
tion nule pertaining to the report to The Florida Bar of 
professional service corporations engaged in the practice 
of law to read: "The initial report is required to be 
filed within 30 days after the professional service 
corporation is organized or before it shall engage in the 
practice of law." 

Further amended Article XVI by adding between Items 
10 and 11 of the report form the following question: "Is 
this professional service corporation active or inactive?" 

Received announcement from President Smith that oral 
argument would be heard by the Supreme Court on The Flor- 
ida Bar's proposed amendment of Article IX of the Integra- 
tion Rule on Tuesday, February 9, at 9:50 a.m. 

Appointed Robert Travis, Association Group Under- 
writers, Inc., of Jacksonville, as the sole administrator 
and agent of The Florida Bar in administering approved 
group insurance programs. 

Reviewed a standing policy of the Board, #129, "Right 
of Representation," adopted in 1953. Received from 
Leo L. Foster, chairman of a special committee requested 
to review the need for an appropriate resolution on the 
subject of representation of unpopular causes, the report 
that no new resolution was indicated at this time to 
replace policy #129. 

Approved certain changes in proposed amendments to 
Florida Appellate Court Rules, as recommended by the Sub- 
Committee on Appellate Court Rules. 

Endorsed a proposal pending from a previous meeting of 
the Board concerning the expanded law program at the 
University of Florida calling for additional physical fa- 
cilities to accommodate a law student body of 1500. 

Requested that the Strengthening Legal Education 
Committee give further study to the need for another law 
school in Florida. 

Approved the implementation of an economic survey of 
the membership of The Florida Bar, to cost not in excess 
of $8,550.00, upon the recommendation of the Economics of 
Law Practice Committee, Robert C. Abel, Jr., chairman. 

Voted against a resolution of the American Citizenship 
Committee for the televising of mock trials in real court- 
rooms in connection with the observance of Law Day, and 
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appointed a committee to study the resolution and report 
to the next meeting of the Board with appropriate guide- 
lines and standards for all who participate in the 
portrayal of mock trials and their televising. 

Authorized President Smith to appoint a long-range 
committee to study the apportionment of the Board of Gov- 
ernors and its representatives. 

Assigned to the Executive Committee for further study 
a proposal made by Herbert F. Krensky of Miami for a 
change in Rule 11.04(4) which would permit an accused at- 
torney to invoke the rule in all hearings before investi- 
gating grievance committees. 

Received published report of Citizens' Conference on 
Florida's Judicial System. 

Ratified appointments by Executive Committee of a 
special committee to study Canon 23 and of grievance com- 
mittees in the 15th, 17th, 6th and 10th Judicial Circuits. 

Voted to change the name of the Legal Aid Committee to 
the Legal Aid and Indigent Defendants Committee. 

Approved the retirement of three members of the Bar 
and the reinstatement of nine. 

Referred to Florida's representatives in the ABA 
House of Delegates a report that the views of prospective 
federal judges on civil rights will be examined before ap- 
pointment by the President. 

Adopted standing policies Nos. 108, 206, 701, 204, 
803.2 and 505.4 of the Board of Governors. 

Approved an amendment to Section 2, Article VIII, of 
the Integration Rule providing that the reinstatement of 
members delinquent because of nonpayment of dues for a 
period of more than ten years be conditioned upon hearing 
and the furnishing of such proof of competency as may be 
required by the Board of Governors. 

Amended Section 2 of Article. VI of the By-Laws under 
the Integration Rule pertaining to the consideration of 
resolutions at the annual meeting of The Florida Bar 
and adopted a procedure for handling proposed resolutions. 

Authorized the filing of an unauthorized practice of 
law petition in the Supreme Court of Florida against a 
non-lawyer engaged in the active practice of law. 

Appointed A. Ward Wagner 15th Judicial Circuit rep- 
resentative to the Unauthorized Practice of Law Com- 
mittee and continued the appointment of Thomas M. Coker, 
Jr., aS 17th Circuit representative. 

Confirmed the appointment of Joseph C. Jacobs to 
represent The Florida Bar in litigation now pending in 
the Supreme Court to correct tabulation errors in the 
November 1964 election concerning Amendment XI. 
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Received report of the Convention Committee, Harry 


Zukernick, chairman. 


Agreed to hold the 1966 convention of The Florida 
Bar at the Diplomat Hotel, Hollywood Beach, June 15-19. 

Received status report in the case Estate of Emil 
Vieth at which trial John D. Armstrong and C. B. 
Kniskern, Jr., appeared in the interest of The 


Florida Bar. 


Passed a memorial resolution extending sympathy to 
the family of John J. Tigert, former president of the 


University of Florida. 


Agreed that the next meeting of the Board be held 
in Winter Haven March 25 and 26, 1965. 

Complete detailed minutes of the Board of Governors’ 
meetings are on file in the headquarters office. 


Assistant Staff Counsel Appointed 


ICHARD CAUGHEY MCFARLAIN, 
Miami, has been appointed as- 
sistant staff counsel of The Florida Bar 
to administer and supervise the unau- 
thorized practice of law program and 
assist in the administration of the 
grievance program. He joined the 


headquarters office staff in Tallahassee 
on March 1. 


The employment 
of Mr. McFarlain 
is a result of the 
demand of lawyers 


throughout the 
state for a more 


concentrated effort 
by The Florida Bar 
in unauthorized 
practice of law 
matters. Also, in 
his appointment, 
the Board of Gov- 
ernors recognizes the responsibility of 
the Bar to initiate corrective measures 


McFARLAIN 
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in such matters in accordance with 
the decision of the Supreme Court of 
Florida in Dade Commonwealth Title 
Insurance Co. v. North Dade Bar As- 
sociation, Inc., 152 So.2d 723 (Fla. 
1963). 

Mr. McFarlain received the B.A. 
degree from Rollins College in 1955, 
did graduate work at the American 
University, and was awarded the 
LL.B. degree from Stetson College of 
Law in 1964. He was previously em- 
ployed as assistant house counsel for 
the Gulf American Land Corporation, 
as a law clerk during the time he was 
a law student, as program analyst and 
top secret control officer for the Unit- 
ed States Atomic Energy Commission, 
and with U. S. Army Intelligence. 

As vice president of the Student 
Bar Association at Stetson, he also was 
a member of Phi Delta Phi and Phi 
Delta Theta honoraries. He is mar- 
ried and has one child. 
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Technicality Dismissals 


The Florida Bar Journal 
Tallahassee, Florida 


To the Editor: 


There appears to have developed, within 
the “Pouice-Prosecutor-Judge” complex of 
criminal law entorcement, a convenient dis- 
position on the part of certain types of law 
enforcement agencies, both police and pros- 
ecution, to shift the entire responsibility 
for “technicaiity” dismissais to a tradition- 
ally passive and unprotesting Bench, 

An apparent indifference to this casual 
shrug-oft on the part of the public general- 
ly, and of the Bar specifically, has, in my 
opinion, contributed to reduced respect for 
courts at all levels, and for the legal rights 
and moral values which all three bodies are 
sworn to protect and uphold. 


It has been suggested that the prosecutor 
be given the power and authority to appeal 
or to obtain appellate review of such dis- 
missa!s. I support this suggestion; but I 
would include in such review a complete 
re-examination of the actual facts of the 
arrest and prosecution. Such complete re- 
view could assist in finding and correcting 
defects in overall enforcement procedures, 
including deficiencies in legislation, if such 
exist. 

If statutory and constitutional funda- 
mentals, no less known te and binding upon 
police and prosecution’ than upon the 
courts, have in fact been- reasonably and 
substantially complied with by those agen- 
cies, then the full responsibility for his 
ruling should, by all means, fall squarely 
upon the shoulders of the judge alone. 

Until such focus of responsibility can be 
developed, however, let us recognize as a 
matter of pragmatic necessity, that an oper- 
ative distinction may exist between the con- 
cepts of “good law” and of “good police 
work.” These concepts are not always con- 
gruent in application; but if we are to 
maintain constitutional government, there 
must never be any question as to which 
concept—in case of conflict—shall prevail. 
Upon this point there can be no compro- 
mise, no surrender to expediency, nor to 
transient tides of emotional reaction. Nor 
must there be any relaxation of the public’s 
duty, as well as the public’s right, to de- 
mand the highest degree and standards of 
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legality, integrity and responsibility from 
all of those who are in the public service. 
Yours truly, 
ALBERT H. SAPERSTEIN 
Municipal Judge 
Miami Beach 


Source of January Journal Cover 
The Florida Bar Journal 
Tallahassee, Florida 
Attn: Marshall R. Cassedy, Editor 

The very beautiful and inspiring cover 
on the January 1965 issue of The Florida 
Bar Journal prompts me to write this letter. 
As the official “opener of the mail” in the 
office, | have the opportunity to see all the 
incoming mail, and it is refreshing and 
inspiring to have something like that come 
across my desk first thing in the morning. 

However, I have one objection—I read 
the Journal all the way through, looking for 
a footnote somewhere, giving credit to the 
quote. Perhaps in your next issue you 
might mention somewhere who is credited 
with having written or said that bit of in- 
spiration. 

I would like to take this opportunity to 
say how much I, as a legal secretary, enjoy 
the Journal cach month. I try to read as 
many of the articles as I can find time for, 
because they are always interesting and 
enlightening. Also, I learn little facts 
which help make me morc indispensible 
to my boss. 

Sincerely, 
Dorotuy R. FESSENDEN 
Miami 


Editor's Note: In 


response to many 

a calls and letters in- 
rar quiring as the 
OUI source of the inscrip- 


cover of the January 
1965 issue, research 
by the editorial staff 
reveals that the quo- 
tation is from a poem 
by Minnie Louise 
Haskins entitled 
“God Knows,” pub- 
lished in 1908. The 
quotation was used 
by King George VI in 
a radio broadcast to the British Empire on 
December 25, 1939. At that time the au- 
thorship was unknown. 
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Public Relations Guide 


Jackson D. Miller II, Chairman 
Public Relations Committee 
The Florida Bar 


Dear Mr. Miller: 


I have received your January 1965 
memo to the members of The Florida Bar 
and the Public Relations Guide. 


As general counsel for the Florida Real 
Estate Commission, I sit peculiarly in a 
position which enables me to evaluate 
public image as it applies both to the legal 
profession and the real estate profession. 


Certainly, your memorandum hits the 
nail exactly on the head so far as the legal 
profession is concerned, and I think the 
program which The Florida Bar is taking 
in the direction of better public relations is 
an excellent one. Therefore, as one mem- 
ber of The Florida Bar who recognizes the 
value of “public image,” I wish to take this 
opportunity to thank you and your commit- 
tee for the excellent work which you are 
doing. 

Sincerely yours, 
BENJAMIN T. SHUMAN 
Winter Park 


Mr. Jackson D. Miller 111, Chairman 
Public Relations Committee 
The Florida Bar 


Dear Jack: 
I appreciate the letter and the card sug- 


gesting 10 Public Relations Guidelines for 
the individual lawyer. 


As an ex-practitioner and one who has 
constant dealings with attorneys throughout 
our area, I would suggest to you that Item 
8 should be No. 1 on your public relations 
list. 

We have approximately 300 different 
lawyers working with us at all times and 
are in contact with many businessmen who 
deal with lawyers, and procrastination and 
failure to keep clients informed are by far 
the greatest cause for client complaints. If 
in some way your committee can focus the 
attention of the Bar on this one universal 
weakness, much can be accomplished in 
bettering public relations and in improving 
the public opinion of lawyers. 

This is not intended as criticism of the 
10 Guidelines but merely as a suggestion 


— one who has and faces the problem 
daily. 


Sincerely, 
Henry TOLAND 


Senior Vice President and Trust Officer 
The Exchange National Bank of Tampa 
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Mr. Jackson D. Miller II, Chairman 
Public Relations Committee 

The Florida Bar 

Dear Mr. Miller: 

I want to commend you on your letter of 
January 1965, addressed to the members of : 
The Florida Bar, and congratulate whoever ey 
got up the “10 Public Relations Guidelines e 
for the Individual Lawyer.” 

For many years I have urged the local 
bar association and others to adopt a posi- 
tive program to sell the lawyers and legal 
profession to the public. Among other 
things, I thought they should have done was 
to have a continuous campaign by g 
speakers before the civic clubs of the state 
to explain the functions, duties and respon- 
sibilities of the lawyer. Certainly none of 
us would want to speak to our own local 
clubs because it would be in the nature of 
self-advertisement, but a lawyer from Mi- 
ami, for instance, could with propriety 
speak before the clubs in Brooksville, or we 
could get lawyers from other states to make 
these tatks. 

As a matter of fact, lawyers have been 
their own worst enemies so far as public 
relations are concerned and in the promo- 
tion of the profession itself and the creation 
of the right public image, and of course 
there have been many lawyers whose con- 
duct has been adverse to the creation of the 
proper conception of the lawyer's duties 
and responsibilities. 

I congratulate you on the work you and 
your committee are doing which will, I am 
sure, bear fruit over the years. 


Sincerely yours, 
Morais E. WHITE 
Tampa 


Editor’s Note: The Florida Bar main- 
tains a statewide Speaker's Bureau to obtain 
lawyer speakers for local, state and national 
organizations requesting them. 


Mr. Jackson D. Miller III 
701 - 11th Sereet, W. 
Bradenton, Florida 

Dear Mr. Miller: 


Yesterday’s mail brought to me a copy 
of your letter to the lawyers of Florida, 
which begins “Mirror, Mirror on the Wall.” 
Your “Committee of One” program is ex- 
cellent, and I wish to commend you and 
your committee. 

Sincerely, 
CuHarteEs B. FULTON 
Miami 


Chairman, Public Relations Committee 
The Florida Bar 


Dear Mr. Miller: 


. . « Certainly I would agree that all 
ten of the points made are worthy ones. 
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But it seems to me that there are two 
very 3bvious and important omissions. 

In the first place, I think there is a 
serious need for lawyers to make it clear 
that they stand for law and order. This 
embraces of course all law—local, state, 
and federal. It does not mean that the 
individual lawyer should approve of the 
wisdom of every piece of legislation which 
may be enacted, but he should stand for 
compliance by all citizens with all en- 
acted laws, even though he may openly 
recommend the modification or repeal of 
any existing law. Since law is the catalytic 
agent which holds our society together, 
the people have every right to expect the 
lawyer to be their prime champion of 
respect and obedience. 

Secondly, I think every lawyer should 
stand for respect for and support of the 
courts as an institution; this means courts 
from municipal up to and including the 
United States Supreme Court. Again, such 
a position does not entail concurrence 
with what any court or judge does offici- 


ally in any case, but the institution itself 
should have the solid support of all the 
people—and the people have a right to 
expect leadership in this behalf from all 
those engaged in the profession of the law. 
Very Sincerely, 
LeRoy 
Community Relations Service 
Washington, D. C. 


Jackson D. Miller, III, Esq. 
Chairman, Public Relations Committee 
Dear Jackson: 

The ten Public Relations Guidelines 
sent with your recent letter is the most 
practical and succinct summary to aid the 
individual lawyer that I have ever seen. 
Please accept my congratulations. I am con- 
vinced that if these ten ground rules are 
followed by every lawyer, our public image 
will improve. 

Sincerely yours, 
C. CrypE ATKINS 


NOTICE OF AMENDMENTS TO BY-LAWS 


Pursuant to Article VII, By-Laws of The Florida Bar, notice is hereby 
given members of The Florida Bar of amendments to Article XVI of the By- 
Laws, as adopted by the Board of Governors meeting January 21-23, 1965, in 


Fort Lauderdale. 


That portion of Article XVI of the By-Laws under the Integration Rule 
setting forth “Report to The Florida Bar of Professional Service Corporations 
Engaged in the Practice’ of Law” is amended to read in the first sentence: 


“The initial report is required to be filed within thirty (30) days after 
the professional service corporation is organized or before it shall engage in the 


practice of law.” 


Article XVI is further amended by adding between Item 10 and Item 11 
of the report form the following question: 


“Is this professional service corporation active or inactive?” 
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MARSHALL R. CASsEpY 


Executive Director 
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President's Page 


THE FLORIDA BAR’S LEGISLATIVE PROGRAM 
TO MY FELLOW LAWYERS: 


Under existing policy, The Florida Bar sponsors only legislation which 
involves the administration of justice or fundamental matters which are vital 
to the rights of the people of this state. During the past several months, full 
consideration has been given to reports by various committees and sections 
proposing legislation, and our legislative program is now complete. 

It is natural for lawyers trained under the adversary system to fight among 
themselves when changes in our existing court system are suggested. It is 
equally natural for lawyers to differ on methods most likely to achieve in the 
end improvements in judicial administration which will bring credit to our 
profession. The result of such differences of opinion has been that lawvers 
haven't capitalized on the tremendous power which we collectively possess. 

During the last several legislative sessions, far too much time has been 
spent on inconsequential amendments to existing statutes. Our committees have 
proposed changes in the law that more properly should have been left to indi- 
viduals. The Florida Bar might justly be criticized for codifying rules that 
more properly should have been left elastic for the discretion of the courts, 
while ignoring controversial causes in which it should have provided 
leadership. 

The training and experience of the lawyer eminently qualifies him fully 
to participate in the legislative process. Individually, lawyers have furnished 
legislative leadership, but the collective effort has been far short of effec- 
tiveness. The most compelling reason for the very existence of The Florida 
Bar is that it affords a means whereby collectively the lawyers of Florida may 
discharge their important responsibility ever to seek improvements in the 
administration of justice. 

Among the proposals approved by the Board of Governors for sponsor- 
ship during this legislative session are four proposals that clearly fall within 
its legitimate legislative goals. 

First, The Florida Bar will seek more adequate judicial salaries. The 
Board of Governors believes that there should be some distinction in the 
amount of salaries between ranks or classes of courts, with uniformity 
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throughout the state for each class or group of courts. We advocate the complete 
elimiaation of local supplementation of judges’ salaries. Judges in Florida bear 
responsibilities not within the compass of the bench of states which have 
a static population and are relatively inert in governmental and business 
activities, and it ill becomes our state to be penurious in compensation of 
these men. Florida’s Supreme Court judges should receive at least the com- 
pensation paid to the lowest federal judges. 

Second, The Florida Bar will seek to create a Fourth District Court of 
Appeal. The judges of each of our present district courts of appeal now 
have a higher case load per judge than did the judges of the Supreme Court 
in 1957 when the district courts were first created to relieve the Supreme 
Court. This is not surprising, for the tremendous growth of our state neces- 
sarily brings growth in case load. The Legislature should have power to 
provide additional district judges and to establish district courts as needed. 

Third, The Florida Bar will szek improvement in the manner of selection 
and the means of retention of judges. Our judges are now selected in a very 
simple way. Incumbent judges eventually retire or resign or die in office, 
or because of population increases a new judicial vacancy occurs. The Gov- 
ernor then, in his sole and unfettered discretion Cor perhaps with the aid 
of his local patronage committee), selects a man for one reason or another 
to fill the vacancy. Most judges in Florida have received their initial appoint- 
ment in this way. When that appointee thereafter offers his name as in- 
cumbent at the next election, he has been almost invariably successful. 
Rather than have judges selected by the Governor, the Board of Governors 
favors an independent nominating commission composed of lay citizens and 
lawyers submitting a slate of highly qualified nominees for each judicial 
vacancy to the Governor, who must appoint one of these nominated candi- 
dates. The Board of Governors further believes that there should be a review 
of the quality of the judicial services of that appointee by the voters after 
a short probationary term. 

Fourth, The Florida Bar will seek an effective way to impose sanction 
on judges or other court officials who do not meet minimum standards of 
judicial administration. At present the only way to remove a judge during 
his term is through the cumbersome process of impeachment, and that just 
doesn’t work. The Board of Governors suggests an independent commission 
composed of lay citizens, judges and lawyers, charged with investigating 
cumplaints against judges. Although every citizen should have the right to 
complain about any judicial behavior to the commission, all complaints would 
be confidential. After hearing, that commission would make public appropri- 
ate recommendations to the Supreme Court for disciplinary action. 

Certainly, if and when a priority is set by The Florida Bar on its legisla- 
tive program, the above measures will receive high priority. No one of them 
alone is sufficient to remedy the existing ills in our court system. All of 
them are needed if Florida is to have a court system that dispenses prompt 
and workable justice. 
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For The Florida Bar to be effective in its legislative program, individual 
jawyers statewide must inform their representatives and senators of their 
position on these measures. If you are for or against any one of them, or for 
any variation thereof, you have a duty to the public, to the profession, and 
to The Florida Bar to make your position known. If a consensus to improve 
these deficiencies in our system is not reached, the principal fault must rest 
with lawyers. Apathy is the one measure of opposition that must be 
overcome. 


CHESTERFIELD H. SMITH 
President 
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FLORIDA REAL PROPERTY PRACTICE 1 
Practicing Lawyer’s Course 3 


Twelve Statewide Presentations: April 3 through June 2, 1965 


PROGRAM 
MORNING AFTERNOON 
8:30- 9:00 A.M. Late Registrations 1:00-2:00 P.M. Lunch Recess 
9:00-10:30 Drafting Real Estate Contracts 2:00-3:15 Financing The Purchase 
10:45-11:45 Handling Lease Transactions 3:30-4:30 Tax Aspects of Real Estate 
Transactions 
11:45- 1:00 P.M. Examining Title and Treat- 4:30-5:45 Closing The Transaction 


ment of Title Problems 


REGISTRATION DATES AND LOCATIONS 


April 3,1965 Gainesville 
April 23,1965 Tallahassee & St. Petersburg 
April 30,1965 Miami & Tampa 


May 7,1965 Sarasota & West Palm Beach 
May 14,1965 Pensacola & Orlando 
May 21,1965 Jacksonville & Fort Lauderdale 


MIAMI NIGHT SCHEDULE 


May 19, 26 and June 2, 1965 


A presentation of a single program on a series of Wednesday nights—University of Miami 


COURSE MATERIALS: The FLORIDA REAL 
PROPERTY PRACTICE | handbook. This prac- 
tice manual is the best yet developed. It con- 
tains over 1000 pages of practical advice, check- 
lists and Florida forms. Speakers’ outlines and 
a demonstration kit also will be distributed to 
registrants. 


REGISTRATION: Your registration fee of $20.00 
entitles you to attend any oral presentation of 


this program, to receive all course handouts and 
to receise your personal copy of the FLORIDA 
REAL PROPERTY PRACTICE | handbook. The 
cost of the handbook alone will increase to 
$25.00 on June 6, 1965. 


Full time accredited law students and the 
wives of registrants may attend the oral presen- 
tation without cost, if space permits. 


REGISTRATION BLANK 


\ 


Register me for FLORIDA REAL PROPERTY PRACTICE | 


Name 


Address 


Make checks payable to: 


Continuing Legal Education 


Mail to: Wade L. Hopping 
The Florida Bar 
P. O. Box 1226 
Tallahassee, Florida 
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| will attend at: 
—Miami —Tampa 


—Gainesville —Sarasota 


—tTallahassee —wWest Palm Beach 
—St. Petersburg —Orlando 


—Miami Night —Jacksonville 


—Fort Lauderdale —Pensacola 


Practice Manuals Available* 


—FLORIDA CIVIL TRIAL PRACTICE 
(Less than 100 $25.00 ea.) 


*Sorry FLORIDA CIVIL PRACTICE BEFORE TRIAL 
is out of print. 
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Enjoy having two tree hands so you can 
hunt through files or sort out papers 
while you listen? 
Sometimes wish others in your office 
could share In a conversation ? 
Then call our Business Office. 

Let us tell you about 
Speakerphone. 


(What else that costs so little can save you so much time?) 


eee 
ee 


Southern Bell 


... Serving You 
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The Lawyer in 


NTO THE corRRIDORS of Florida's 

Legislature come men and women 
representing a remarkable diversity 
of background. A substantial percent- 
age of this number are lawyers Can 
approximate average over the years of 
42% in the House of Representatives 
and 48% in the Senate). This article 
is a tribute to the service of all legisla- 
tors, but it will spotlight the attorney. 

Nothing in my life has been as 
meaningfully significant as this oppor- 
tunity so recently concluded. Because 
I wish to close in this vein, the trauma 
to an attorney and his practice will be 
presented first. 


Lawyerds in the 


Worida Senate... 


Elmer O. Dempsey J. Barron E. William Gautier . & 
Fort My: Panama City New Smyrna Beach ania 
District 24 District 25 District 28 District 30 District 32 
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Friday, Jr. 
Myers’ 


the Legislature 


by Mallory E. Horne 


“A lawyer’s time is his stock in 
trade,” and a lawyer must recognize 
legislative service to be an expensive 
contribution. The public still con- 
siders the Legislature to be an honor 
which requires but 60 days every oth- 
er year. Nothing could be further 
from the truth. We had four different 
sessions during my two year term as 
Speaker. The demands during the 
interim period require the Legislators’ 
attention to an ever increasing num- 
ber of committee efforts. Constant 


constituent pressures for jobs and for 
attention to local governmental prob- 
lems, together with campaign time, 


Reubin O’D. Askew Dewey M. Johnson 
Quincy 
District 6 


Pensacola 
District 2 


A. J. Ryan, Jr. 


| 
: i 
| 
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Mallory E. Horne, a veteran of five legislative sessions as a member of 
the Florida House of Representatives, was first elected in 1954. He served 
as chairman of several committees during the 1955 and subsequent ses- 
sions and was named member of most effective delegation in 1957 and 
1959; second most outstanding legislator, 1963; most outstanding House 

As Speaker of the 1963 House of Representatives, he 
sacrificed his seat in future sessions while leading the House in solution 
of reapportionment problems. Horne practices | 


member, 1963. 


member of a firm he established soon after 
University of Florida College of Law in 1950. 


carve substantial periods out of a law- 
vers day. The time expended for this 
effort increases dramatically during 
the two months preceding each regular 
session. The telephone is such easy 
access to the legislator that it becomes 
a day to day problem, frequently pro- 
hibiting the expedient conduct of the 
affairs of a client. The combination 
of these factors creates an atmosphere 
of urgency that quickens the lawyer's 
pace and replaces the atmosphere of 
calm deliberation usually found in the 
law office. 

In addition to the sharp reduction 
of billable time available to the lawver 


Robert M. Haverfield John E. Mathew 


aw in Tallahassee as a 
his graduation from the 


legislator, there is a direct economic 
factor to consider. The monthly salary 
of one hundred ($100.00) dollars 
Cone of the very lowest in the nation) 
hardly pays the telephone bill for the 
veteran legislator. There is essential 
travel which is not reimbursable. In 
fact, the only travel for which the 
State pays a part, other than during a 
session, is that accomplished to and 
from formal committee meetings, and 
then only for the committee members. 
To properly represent a county, a 
member must travel, and 75 per cent 
of it is a direct expense to him in addi- 
tion to the time lost to the office. Dur- 


on | John M. McCarty ews, Jr. S. D. Clarke C. Welborn Daniel 
| Fort Pierce Miami Jacksonville Monticello Clermont 
I District 12 District 13 District 18 District 22-X District 23 


s | Tom Whitaker, Jr. 
Tampa Cocoa Beach Lake Placid Sanford 


District 34 


James R. Dressler 


District 37 District 40 
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Hayward H. Davis 


M. N. Cleveland, Jr. G. L. Hollahan, Jr. 
Coral Gables 


District 42 District 43 
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ing the session, the daily per diem pay 
will cover the usual expense in the 
Capital City, but is not calculated to 
pay any of the usual family expense or 


to offset the continuing office over- 
head. 


Much has been said of the effect of 
legislative service on law office eco- 
nomics. The public relations resulting 
from diligent service in the govern- 
mental arena seems to create confi- 
dence and add a stable base to a prac- 
tice which will grow to a point. The 
accelerated practice which comes to 
the office, largely because of the image 
properly created by this service, more 
than offsets the economic trauma de- 
scribed at the outset. There is a point 
of diminishing return, however, be- 
yond which an attorney gambles with 


Lawyers in the Florida House of 


John J. Crews, Jr. R. Julian Bennett, Jr. 
Macclenny Panama City 
Baker Bay 


Kenneth M. Myers 


Murray H. Dubbin 
iami 
Dade, Group 5 


iami 
Dade, Group 6 


152 


A. J. Thomas, Jr. 


Richard A. Pettigrew 


iami 
Dade, Group 8 


high stakes in continuing the political 
life. This is very difficult to determine 
or evaluate. With longevity inevitably 
comes the increasing responsibility of 
leadership which cannot and should 
not be shirked. The pace of the pri- 
vate practice quickens in response to 
the challenge of leadership and most 
assuredly reaches a point that the 
client’s cause begins to suffer. The 
tvpe of clientele which builds a great 
law firm cannot tolerate or risk the 
absence and divided attention. This 
becomes the hour of significant deci- 
sion—few are destined to be great in 
politics and in law. For many, this 
means moving into full-time political 
service or back to full-time practice of 
the profession. 

Regardless of the individual answer 
to this personal question, the wonder- 


Wm. H. Roundtree 


Starke ocoa 
Broward, Group 2 


Bradford 


Edmond J. Gong 


iami 
Dade, Group 9 
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E. L. Allsworth, Jr. 
Fort Lauderdale 
Broward Group 1 


W. Thomas Spence: ¢ 


iami 
Dade, Group 11 


ful concept of representative govern- 
ment has been strengthened by the 
role of the attorney in the service of 
his government. His entire training 
in the body of law has been brought 
to bear in the delicate business of cor- 
relating existing statute with necessary 
change. The real tribute I wish to 
express does not involve the function 
most noticed by the public—debate 
on the floor and in committee. The 
lawyer, even at this stage, seems to 
temper debate by teaching the art of 
disagreeing without becoming dis- 
agreeable. I salute the lawyer, instead, 
at his desk, when the rest of the Capi- 
tol is hauntingly silent, bearing down 
on the frustrating tedium of making 
certain that hastily drawn bills do not 
add unforeseen confusion to our sta- 
tute law. 


Representatives... 


Jr. James R. Eddy 
e Pompano Beach 
1 | Broward, Group 1 


D. Frank Smoak, Jr. 
Punta Gorda 


Miami 
Charlotte 


ice B. Stallings, Jr. 
| Jacksonville 
1 Duval, Group 3 


T. Wm. Basford, Jr. 
Jacksonville 
Duval, Group 4 
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Robert L. Shevin 
Dade, Group 1 


Thomas H. Greene 
Jacksonville 
Duval, Group 5 


There are no scales upon which to 
evaluate these factors. The fortunate 
fact is that well-trained people are 
attracted to service in the legislature. 
It is certainly necessary that some of 
them be attorneys. It is very fitting 
that The Florida Bar pay tribute to its 
members who are willing to give of 
their time and talent to the very foun- 
dation of the law. I am proud of this 
opportunity to assist in this accolade. 
To the attorneys of the Florida Legis- 
lature, we express our gratitude for 
your presence on the scene. Each day 
will present challenges which demand 
the best of your professional capacity. 
Resist the temptation to give less, for 
it also offers an indescribable bounty 
that will burn indelibly as a memory 
which far exceeds whatever the cost. 


Carey Matthews 
Miami Beach 
Dade, Group 3 


Lee Weissenborn 


Miami 
Dade, Group 4 


W. L. Wadsworth 
Bunnell 
Flagler 


Gordon W. Wells 
Pensacola 
Escambia, Group 1 
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Woodie A. Liles Rene A. Zacchini Louis de la Parte Robert T. Mann T. Terrell Sessums 
Plant City ampa Tampa ampa r ampa 
Hillsborough,Group1 Hillsborough,Group2 Hillsborough,Group3 Hillsborough,Group4 Hilsborough, Group 


Prentice P. Pruitt Richard O. Mitchell William G. O’Neill John L. Ducker Joel T. Daves Ill 
Monticello Tallahassee Ocala Orlando West Palm Beach 
Jefferson Leon Marion Orange, Group 2 Palm Beach 


Donald H. Reed, Jr. John T. Ware Ray C. Osborne Ray Mattox Wallace L. Storey 
Boca Raton St. Petersburg St. Petersburg Winter Haven artow 
Palm Beach, Group 3 Pinellas, Group 1 Pinellas, Group 3 Polk, Group 2 Polk, Group 3 


Lawton M. Chiles, Jr. Frank Fee John W. Hasson S. J. Davis, Jr J. Kermit Coble James H. Sweeny J’ 


Lakeland Fort Pierce Sarasota Sanford Daytona Beach DeLand 
Polk, Group 1 St. Lucie Sarasota Seminole Volusia, Group 1 Volusia, Group 2 
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What Is the Difference Between 
Summary and Plenary Jurisdiction 


in Bankruptcy? 


WELL KNOWN Jacksonville 

lawyer admitted publicly that his 
unfamiliarity with the distinction be- 
tween the summary and plenary proc- 
ess of the bankruptcy court, and his 
unwitting submission to the summary 
process caused his client to lose valu- 
able property, which he probably 
could have retained in plenary pro- 
ceedings. He was unaware at the time 
that the circumstances called for ple- 
nary process, and he had the right to 
demand it. 

Thus the question is important: 
What is the difference between sum- 
mary and plenary process?) When can 
summary process be invoked? When 
must plenary process be invoked? 

Clearly the jurisdictional questions 
are these: 

(1) Those dealing 
with the bankrupt- 
cy court’s power to 
adjudicate all mat- 
ters relating to the 
administration of 
the bankrupt’s 
estate and the prop- 
erty in the posses- 
sion, actual or con- 


FEIBELMAN 
structive, of the bankruptcy court. 


Mr. Feibelman practices at Miami and 
Fort Lauderdale. He is chairman of the 
Sub-Committee on Bankruptcy of The Flor- 
ida Bar, and a long-time contributor to 
the legal press of the country. 
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by Herbert U. Feibelman 


(2) The jurisdiction of federal dis- 
trict courts, sitting as courts at law or 
in equity or as courts of bankruptcy 
over independent suits brought by the 
bankruptcy receiver or trustee against 
third persons concerning property not 


in the possession of the bankruptcy 
court. ! 


The essential difference between 
summary and plenary process is given 
in the case of Central Republic Bank 
& Trust Co. v. Caldwell:2 


The main characteristic differences 
between a summary proceeding and a 
plenary suit are: the former is based 
upon petition, and proceeds without for- 
mal pleadings; the latter proceeds upon 
formal pleadings. In the former, the 
necessary parties are cited by order to 
show cause; in the latter, formal sum- 
mons brings in the parties other than 
the plaintiff. In the former, short time 
notice of hearing is fixed by statute or 
by rule of court. In the former, the 
hearing is quite generally upon affidavits; 
in the latter, exammation of witness is 
the usual method. In the former, the 
hearing is sometimes ex parte; in the 
latter, a full hearing is had. 


Authority for the exercise of sum- 
mary jurisdiction of the bankruptcy 
court is found in Sec. 2 (21) 11 
U.S.C. §11, in which the court is au- 


‘Collier Bankruptcy Manual, §23, p. 
306. 


*58 F.2d 721 (C.C.A. 8, 1932). 
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thorized to “require receivers or trustees 
appointed not under this (Bankrupt- 
cy) Act, assignees for the benefit of 
creditors, and agents authorized to take 
possession of or to liquidate a_per- 
son’s property to deliver the property 
in their possession or under their con- 
trol to the receiver or trustee appoint- 
ed under this Act or, where an ar- 
rangement or a plan under this Act 
has been confirmed and such property 
has not prior thereto been delivered 
to a receiver or trustee appointed un- 
der this Act, to deliver such property 
to the debtor or other person entitled 
to such property according to the pro- 
visions of the arrangement or plan, 
and in all such cases to account to the 
court for the disposition by them of 
the property of such bankrupt or 
debtor.” 

Such delivery or accounting shall 
not be required except in proceedings 
under Sec. 77 (11 U.S.C. §205) and 
Chapters X and XII of this Act if 
the trustee or receiver was appointed, 
the assignment made, or the agent was 
authorized more than four months 
prior to the date of bankruptcy. 

Such delivery may be required un- 
der the summary process of the bank- 
ruptcy court, unaffected by the pro- 
visions of §23, 11 U.S.C, §46. 

In event of the breach of the obli- 
gation of a bond furnished pursuant 
to the Act, §50n (11 U.S.C. §78) 
gives the bankruptcy court summary 
jurisdiction to determine the damages 
and enforce the collection thereof.* 

Property preferentially or fraudu- 
lently transferred should be recovered 
by plenary actions authorized by the 
court. 

As to property, the possession, ac- 
tual or constructive, of which is in the 


°§2367 Remington, Vol. 5A, p. 102; 
Collier Bankruptcy §23.04, Vol. 2, p. 458. 
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bankrupt, his agent, or someone not 
claiming a beneficial interest therein, 
or in the receiver, marshal or trustee 
in bankruptcy, the bankruptcy court 
may proceed summarily with respect 
to it by order made in the bankruptcy 
proceedings themselves, and may sum- 
marily order its surrender or delivery, 
and determine all rights to it.4 


Where a court of competent juris- 
diction has taken property into its pos- 
session, through its officers, the prop- 
erty is thereby withdrawn from the 
jurisdiction of all other courts.> 

The court must determine that sum- 
mary jurisdiction obtains. 

As with respect to adjudication of 
possession to property in custody of 
the bankruptcy court, so, also, the 
court has exclusive jurisdiction to pass 
upon the validity and extent of lien 
rights against such property.6 The 
court may even enjoin proceedings in 
other courts, which interfere with the 
administration of the estate.7 

“Constructive possession” is  fre- 
quently used in determining whether 
property is in the custody of the bank- 
ruptcy court. 

“Constructive possession” exists 
where the property was in the physical 
possession of the debtor at the time of 
filing the petition in bankruptcy, but 
was not delivered by him to the 
trustee, but was thereafter wrongfully 
withdrawn from his custody; where 
the property is in the hands of the 
bankrupt’s agent or bailee where the 


‘Remington on Bankruptcy, §2350, p. 
G4, Vel. SA; Sec. 2Ca) (C7), Ti 
§11. 


5Wabash Rd. Co. v. Adelbert College 
(1908) 208 U.S. 38, 28 S.Ct. 182. 


°Collier Bankruptcy Manual, §23.02, p. 
307; Sec. 2aC7), 11 U.S.C, §11. 


*Matter of H. M. Kouri Corp. (C.C.A. 
2, 1933); 66 F. (2d) 241. 
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property is held by some other person 
who makes no claim to it; and where 
the property is held by one who makes 
a claim, but the claim is colorable 
only. 


Property held under “field ware- 
housing” arrangement is not in the 
custody of the bankrupt.%* 


If the property is actually or con- 
structively in the custody of the court, 
summary jurisdiction may be exercised 
“regardless of the character of the ad- 
verse claim.”? 


Where the character of the property 
is such that it is not capable of tangi- 
ble or actual physical custody, construc- 
tive possession will suffice to confer 
summary jurisdiction upon the bank- 
ruptcy court. Where the intangible 
consists of a chose in action such as a 
debt owed the bankrupt on a contract 
claim, such intangible may be said to 
be in the constructive possession of the 
bankruptcy court to enable the court 
to determine the rights of claimants, 
if the bankrupt remained the legal 
owner up to the time of the filing of 
the petition.!° 


If property is in the possession of a 
third person asserting a bona fide ad- 
verse claim, the bankruptcy court has 
no jurisdiction to determine summari- 
ly, the person’s claim upon petition by 
the receiver or trustee, unless by that 
person’s consent. 


S’Taubel-Scott-Kitzmiller Co. v. Fox 
(1924) 264 U.S. 426, 44 S.Ct. 396. Col- 
lier Bankruptcy Manual, §2305, p. 325. 


8®§2364 Remington. 


*Autin v. Piske (5 CCA 1928), 24 F.2d 
466, cert. den. 277 U.S. 601, 48 S.Ct. 
562. 


'°Collier Bankruptcy Manual, §23.05, 
p. 487. 
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Objection to Summary Jurisdiction 
Must be Made Timely 
Sec. 2a (7) (11 U.S.C. §11) of 
the Act provides that courts of bank- 
ruptcy are invested with such juris- 
diction to enable them to — 


Cause the estates of bankrupts to be 
collected, reduced to money, and dis- 
tributed, and determine controversies in 
relation thereto, except as herein other- 
wise provided, * * * * and where in a 
controversy arising in a proceeding under 
this Act an adverse party does not inter- 
pose objection to the summary jurisdic- 
tion of the court of bankruptcy, by 
answer or motion filed before the ex- 
piration of the time prescribed by law 
or rule of court or fixed or extended by 
order of court for the filing of an answer 
to the petition, motion or other pleading 
to which he is adverse, he shall be 
deemed to have consented to such juris- 
diction. 

If property stands in the name of 
bankrupt’s spouse who asserts a bona 
fide claim thereto, summary proceed- 
ings are improper. 

Where property is in possession of a 
third person holding under an alleged 
preferential transfer, or an alleged 
fraudulent transfer, such fact alone 
will not entitle the bankruptcy court 
summarily to order its delivery, and 
the claimant is entitled to a plenary 
suit unless his claim is colorable 
merely.!! 

The bankruptcy court has the power 
and duty to determine whether it has 
the power to proceed in a summary 
manner—to determine the existence 
of the conditions on which its right to 
proceed summarily depends.?2 

It may and should summarily con- 
duct a preliminary enquiry to deter- 
mine whether the court, through the 
bankrupt or the receiver or trustee, 

Collier Bankruptcy 
p: 321. 


Alt v. Burt (C.C.A. 6, 1950) 181 F. 
2d, 996. 


Manual, §23.04, 
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has possession of the property. The 
nature of the possession of the person 
holding the property may be enquired 
of. The court must be satisfied that 
the property is not held under a sub- 
stantially adverse claim.13 

Lessor’s assignee was entitled to 
have merits of claim to security de- 
posit adjudicated in plenary suit. 
Bankruptcy court should not have ex- 
ercised summary jurisdiction and 
should not have issued turnover order, 
where hotel lease with security fund 
and liquidated damages provisions had 
been assigned to bankrupt; fund had 
been released to lessor’s assignee be- 
fore bankruptcy petition had been 
filed and was claimed as liquidated 
damages under lease; release came 
after default in rental payments and 
upon request of bankrupt to be re- 
lieved of lease; there was substantial 
loan secured by lease; there was evi- 
dence of damage to lessor’s assignee 
and under Florida law there was pos- 
sibility of fund being awarded to les- 
sor’s assignee as liquidated damages. 

The court of appeals held that Tes- 
sor’s assignee was entitled to have 
merit of claim adjudicated in plenary 
suit, 13* 

This question has most often arisen 
in the so-called “turn over orders,” but 
its answer in general depends on 
whether the property sought to be re- 
covered was actually held in possession 
by or for the bankrupt at bankruptcy, 
or was held by an adverse claimant 
under a claim not merely colorable. 
Where a controversy arises as to 
whether there is such an adverse 
claim, the rule is that the referee can 


CJS. §342 (4). 


184§pach v. Herbert M. Fisher and Drake 
Operating Co., Inc., U.S.C.A. 5 Ct. 
(1962), 310 F.2d, p. 328. See Hyman v. 
Cohen (Fla. 1954), 73 So.2d, 393. 
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summarily enquire into it, and if it 
clearly appears that possession was in 
or for the bankrupt, and the adverse 
claim or right is only colorable. He 
may make a judgment accordingly, but 
if there be a possession before bank- 
ruptcy that was really adverse and as- 
serted in good faith, the referee may 
not adjudge its merits, but the trustee 
must seek relief by a plenary suit.13" 


Where summary power is disputed, 
the court must make a_ preliminary 
enquiry to ascertain whether the requi- 
sites for summary adjudication are 
present. The court must determine 
whether the court has actual or con- 
structive possession, and determine the 
substantiality of the adverse claim. 


A claim is merely colorable if it is 
founded upon a mere pretense of law 
or fact, such as where the claim as- 
serted is either unbelievable, has no 
basis in law, or could not be estab- 
lished even if all the facts alleged by 
the respondent in support of his claim 
were to be taken as true.!4 


An adverse claim is substantial and 
sufficient to oppose exercise of sum- 
mary jurisdiction if the supporting 
evidence is sufficient, if uncontrovert- 
ed, to establish the validity of the 


The burden of proof to establish 
the court’s summary jurisdiction in 


* 


4B. F. Avery & Sons Co. v. Davis (5 Cir. 
1951), 192, F.2d 255, cert. den. 342 
U.S. 945, 72 S.Ct. 559, L.Ed. 703; 256 
F.2d, p. 354. 


‘Matter of Western Rope and Mfg. Co., 
298 Fed. 926 (8 C.C.A. 1924), aff'd. 
Harrison v. Chamberlain, 271 U.S. 191, 
46 S.Ct. 467. Cf. Controversies in Bank- 
ruptcy; Summary v. Plenary Jurisdiction by 
John B. Jenkins, Illinois Bar Journal, June 
1963, p. 797. 


15Matter of Goldstein and Moreson, 216 
Fed. 889 (C.C.A. 7, 1914). 
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turnover proceedings falls upon the 
trustee.'6 While the burden may shift 
by sufficient proof to establish a prima 
facie case, the ultimate burden lies 
with the trustee.17 

In the Fifth Circuit, the mere filing 
of a proof of claim for allowance does 
not give the court jurisdiction without 
further consent to render a judgment 
summarily for an excess amount due 
the estate on a petition or counter- 
claim by the trustee.!8 In other juris- 
dictions, the filing of proof of claim 
confers jurisdiction for judgment in 
excess of the amount due under proof 
of claim.19 


Summary Jurisdiction to Determine 
Rights to Liens under Legal Process 


Sec. 67a (1) provides, among other 
things: 


Every lien against the property of a 
person obtained by attachment, judg- 
ment, levy, or other legal or equitable 
process or proceedings within four 
months before the filing of a petition 
initiating a proceeding under this Act 
by or against such person shall be 
deemed null and void (a) if at the time 
when such lien was obtained such per- 
son was insolvent or (b) if such lien 
was sought and permitted in fraud of 
the provisions of this Act. 


Sec. 67a (4) provides that “the 
court shall have summary jurisdiction 
of any proceeding by the trustee or 
debtor, as the case may be, to hear and 
determine the rights of any parties 
under this subdivision a.” Thus, if 


‘In re I. Skodnick, 91 
(E.D.N.Y. 1950). 


SB. F. Avery & Sons v. Davis, 5 C.C.A. 
(1951), 192 F.2d, 255. 


‘Collier Bankruptcy Manual, §23.04, 
p. 330. See MacLachlan’s Bankruptcy for 
a lengthy list of authorities holding the 
filing of proof of claim is a submission to 
summary jurisdiction, §196, p. 211. 


F.Supp. 529 
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money due the bankrupt has been 
garnisheed within four months of 
bankruptcy, and if the bankrupt was 
insolvent at the time of garnishment, 
the court can summarily hear and de- 
termine the rights of the bankrupt or 
the plaintiff. If the garnishment was 
procured within four months of bank- 
ruptcy and the bankrupt was insol- 
vent, the court can order that the 
plaintiff dismiss the garnishment and 
the suit can be ordered stayed until 
the bankrupt is discharged. If the 
holder of the garnishment (execution 
or attachment) lien files claim in the 
bankruptcy court and asserts priority 
for his lien against the bankrupt’s 
assets, the trustee may contest the lien 
for invalidity. The rights of the sher- 
iff or any non-bankruptcy official may 
be determined in such summary pro- 
ceedings.2° 


Payment to a garnisher of money 
subject to a voidable garnishment lien 
after the filing of the bankruptcy pe- 
tition has been held to render the 
creditor liable to summary proceedings 
for its recovery if he received the pay- 
ment with knowledge of the bankrupt- 
cy.21 If the bankrupt’s debtor, with 
knowledge of the bankruptcy pro- 
ceedings, nevertheless pays his debt to 
a creditor holding a voidable garnish- 
ment lien, the debtor too is liable to 
the trustee in bankruptcy for the 
amount of the debt.22 


A lien obtained by judicial proceed- 
ings under the conditions specified is 
voidable under Chapter X, XI, XII or 


“Collier Bankruptcy Manual, 
p. 247. 


*'Matter of Obergfoll CC.C.A. 2, 1917), 
239 Fed. 850. 


Petty v. Wilkins (1917), 129 Ark. 
364, 196 S.W. 453; Colter Bankruptcy 
Manual, §67.08, p. 838. 


§67.16, 


x 
| 
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XIII, but if no adjudication or no con- 
firmation of a proposed plan or ar- 
rangement follows, the lien is to be 
deemed reinstated as if never affected 
by the proceedings.23 

This section operates to annul liens 
even against exempt property.?4 

A further grant of summary juris- 
diction may be found in Sec. 70a (8), 
which provides: 


Property held by an assignee for the 
benefit of creditors appointed under an 
assignment which constituted an act of 
bankruptcy, which property shall, for 
the purposes of this (Bankruptcy) Act, 
be deemed to be held by the assignee as 


*°Petty v. Wilkins, 129 Ark. 364, 196 
S.W. 453; Collier Bankruptcy Manual, 
§67.08, p. 838. 

**Collier Bankruptcy Manual, §6.06, p. 


the agent of the bankrupt and shall be 
subject to the summary jurisdiction of 
the court. 


Sec. 60 (b), relating to prefer- 
ences; Sec. 67(e) relating to fraudu- 
lent conveyances; and Sec. 70e (3), 
relating to transfers and transactions 
voidable under Sec. 70Ce) all provide 
for the courts in which action may be 
started to recover a preference or to 
avoid certain conveyances and _ trans- 
actions “when plenary proceedings 
are necessary.” This statement implies 
that summary jurisdiction exists in 
certain instances, but these instances 
are not defined.25 


““Bankruptcy and Arrangement Proceed- 
ings, by John E. Mulder and Leon S_ For- 
man, p. 93. 
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TION RATHER 
THAN PUNISHMENT 


by Louie L. Wainwright 
Pp RISONS AND CORRECTIONAL insti- 
tutions are a subject of consider- 
able interest to the general public and 
especially to members of the Bar. 
Florida’s correctional system has made 
a great deal of progress during recent 
years. The purpose of this article is to 
give the reader a general view of what 
the Division of Corrections has done 
since its creation eight years ago, 
where it stands today, and what some 

of the plans are for the future. 
In order to fully understand the 
Division of Corrections today, we must 
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look at the prison system and correc- 
tional philosophy as it previously ex- 
isted in the State of Florida. 

Prior to 1957, all institutions were 
under the general supervision of the 
Commissioner of Agriculture except 
the road prisons which were operated 
directly by the State Road Department. 
However, each institution operated 
more or less independently. The De- 
partment of Agriculture had many 
vast responsibilities not related to cor- 
rections. The rapid growth of the 
prison population had compounded 
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the difficulties. By June of 1957, there 
were over 5,500 prisoners in Florida 
and all facilities were greatly over- 
crowded. A feeling had been develop- 
ing throughout the state that a reor- 
ganization, under a centralized prison 
administration, would bring about 
more effective control and administra- 
tion and a more efficient system. The 
1957 Legislature adopted the Florida 
Correctional Code which provided for 
Division of Corrections, whose direc- 
tor and central office would be in 
Tallahassee. 


Correction Rather Than Punishment 

The new centralized administration 
brought modern concepts of “correc- 
tion” rather than “punishment” into 
acceptance and usage throughout the 
entire prison system. Prior to that 
time these modern concepts of penol- 
ogy had permeated the prison system 
little or none in most areas and had 
come into general usage only at Apa- 
lachee Correctional Institution for 
youthful first offenders at Chattahoo- 
chee. 


Let us examine this new concept 
which has been the underlying force 
in the progress made by the Division 
of Corrections during recent years. 

Previously it had been a common 
belief in this country that the greatest 
good to come from a period of impri- 
sonment was the fact that while the 
offender was isolated from society he 
could not commit any additional 
crimes. This may be true, but the 
fallacy of this reasoning is that 93% 
of all persons confined to a penal in- 
stitution eventually do return to soci- 
ety and unfortunately many of these 
do commit subsequent crimes. So, the 
fact that the offender cannot commit 
crimes during the period of his sen- 
tence gives society only temporary 
protection from him. 

Another prevalent belief was that 
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having once been confined an inmate’s 
fear of again being imprisoned would 
be enough to keep him from returning 
to a life of crime. Statistics have 
proven that this “fear” does not keep 
many from returning to prison a sec- 
ond, third, or fourth time. 

So, the new concept of “corrections” 
held that something more than isolat- 
ing the inmate from society and mak- 
ing him fear returning to prison was 
necessary. This new concept holds that 
while a person is in prison he should 
make use of that time and strive to 
come out a better person than he was 
when he entered. The offender needs 
to see the mistakes he has made during 
his past life and make adjustments in 
his way of thinking so that he will 
become a_ useful and lawabiding 
citizen upon his release. He should 
improve himself vocationally and aca- 
demically so that his earning capacity 
will be improved after release. He 
should realize the futileness and waste- 
fulness of having been in prison and 
resolve never to act in such a way as 
to cause himself to return. He should 
take a moral inventory and prepare 
himself to re-enter society as a useful 
and worthwhile individual, 

This new concept of “correction” or 
treatment and training holds that the 
correctional institution should provide 
the facilities to bring about a change 
in the prisoner and should guide and 
encourage him to do so in every possi- 
ble way. This, basically, is the con- 
cept the Division has been operating 
under for the past eight years. Many 
changes have been necessary to imple- 
ment this concept of corrections. 
Overcrowding Alleviated 

The most pressing problem in 1957 
was overcrowding in all of the institu- 
tions. It was recognized that this situa- 
tion would have to be alleviated before 
much progress could be made toward 
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changing the attitudes of the inmates. 
To relieve this overcrowding, the Avon 
Park Correctional Institution was es- 
tablished at an abandoned Air Force 
Bombing Range approximately ten 
miles from Avon Park. This old World 
War II prisoner-of-war compound was 
completely renovated and cleaned up 
for this purpose. Since it was necessary 
to open a new institution anyway, it 
was decided to experiment by operat- 
ing this as an institution in which 
custody would be so reduced that it 
would fall far below what most in- 
stitutions consider minimum custody. 
It was my privilege to serve as superin- 
tendent of this institution for the first 
five years of its existence. I am pleased 
to report that the “experiment” has 
been successful even beyond our ex- 
pectations. There are presently over 
500 minimum custody inmates at 
Avon Park. 

One of the most important tasks of 
the Division was to establish a central 
administration and begin standardiz- 
ing policies and procedures which had 
evolved independently at each institu- 
tion. The central administration was 
organized and divided into the areas 
of personnel, business affairs, and in- 
mate treatment. A standardized policy 
and procedures manual was published. 

In the area of personnel, great 
strides have been made to improve the 
caliber of the institutional employees 
so as to better enable us to accomplish 
our goals. Higher pay, equalized pay 
among institutions, uniforms for cor- 
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rectional officers, training classes, and 
standard job specifications for each job 
are some of the accomplishments in 
the area of personnel. 

Starting salary for correctional of- 
ficers has been raised to a somewhat 
respectable level. In return, it is re- 
quired that each correctional officer 
have a high school education or its 
equivalent. Skilled and professional 
employees are paid at higher rates and 
are required to have correspondingly 
higher qualifications. 

In the area of business affairs, 
standardization and centralization of 
financial records and procedures have 
put the entire Division on a business- 
like basis. A standardized food service 
program insures well balanced and 
well prepared meals at a cost averaging 
only 60¢ per inmate per day. Stand- 
ardized purchasing, property control, 
and improved budgetary procedures 
have also been accomplished. 

In the area of inmate treatment, 
vast changes have taken place. First 
of all, each inmate is given a construc- 
tive and meaningful work assignment. 
Many people who come into prison 
have never maintained a satisfactory 
work record. Our responsibility is to 
teach them good work habits and in- 
crease their vocational skills so that 
they will be able to pay their own bills 
and make their own way after release. 
The work assignments throughout the 
Division are as diversified and varied 
as are job opportunities in the com- 
munity. 
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Educational Programs 

Educational programs are also avail- 
able to inmates at all of the major 
institutions and most of the road pri- 


sons. These educational programs 
range from “Operation Alphabet” and 
learning to read and write to earning 
a high school equivalency diploma. 
Vocational training in such fields as 
auto mechanics, welding, refrigeration, 
shoe repair, and many others are also 
in existence. 

Full scale recreation and _leisure- 
time programs have been established 
at each institutiou. Excellent medical 
and dental services are provided. Alco- 
holics Anonymous chapters have been 
formed in many institutions through- 
out the state. 

One area in which many of the 
inmates are sadly lacking when they 
come to us is in the area of religious 
training. As a result, much effort has 
gone into building a sound religious 
program. In 1957 when the Division 
was formed, there was only one chap- 
lain in the system, he being located at 
Florida State Prison. We now have 
eight full-time chaplains and each of 
the road prisons has religious services 
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Home for much of Flor- 
ida’s prison population: 
the East Unit at Florida 
State Prison, Raiford. 


provided by a local minister. All religi- 
ous activities on the Division-wide 
level are coordinated by a religious co- 
ordinator, who is an ordained minister. 

Since each inmate has distinct 
needs, his program must be planned 
accordingly. Classification personnel 
are provided at each institution to plan 
the inmate’s program throughout his 
period of confinement. These classifi- 
cation officers interview the inmates 
regularly and prepare case histories 
and progress reports for the benefit of 
the institution officials and the Florida 
Probation and Parole Commission. 
These reports assist the institutional 
officials in working out the inmate’s 
program and serve as a basis for help- 
ing him solve his personal problems. 
Classification personnel and _ other 
members of the staff encourage the in- 
mate to take advantage of the pro- 
grams of self-improvement available to 
him. 

Another program worthy of note is 
the job placement program. It was 
noted that many inmates who were 
ready for release had no friends, fami- 
ly, or former employers to assist them 
in obtaining employment, It was a fact 
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in many cases that releasing a man 
from prison without a job and with 
only $15 in his pocket was a definite 
cause for his returning to prison 
shortly after release. It was a simple 
matter of the man running out of 
money and then regressing back to a 
life of crime. Two job placement offi- 
cers currently work full-time securing 
employment for men who are about to 
be released and who are unable to find 
employment for themselves. The Flor- 
ida State Employment Service has as- 
sisted greatly in this regard. This job 
placement program has helped a great 
many men stay out of prison who 
otherwise may have returned. These 
placement officers have also done a 
great deal to bring about acceptance of 
ex-felons in the community by employ- 
ers. Many of these ex-inmates, given 
the proper chance, have become good 
citizens and better than average em- 
plovees. 

These are just some of the various 
programs that have come into existence 
within the Division since its creation. 
They are all in keeping with our goal 
of correction rather than punishment. 
You may get the idea that we have 
forgotten about our primary responsi- 
bility of maintaining the inmates in 
custody. Actually, we are doing a bet- 
ter job in this respect. In calendar year 
1957 our average population was 5,- 
500 inmates and we had 286 escapes. 
During calendar year 1963 our popu- 
lation averaged 7,400, but the number 
of escapes was reduced to 216, Thus, 
we see that in 1963, while the inmate 
population was 34% higher, the num- 
ber of escapes was 25% lower. 

Neither have we forgotten about 
discipline within our institutions. A 
firm but fair disciplinary program is 
essential to the orderly functioning of 
any institution. Discipline is carried 
out for the constructive effect it has 
on those who prove they cannot con- 
trol and discipline themselves. 
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Out of as many inmates as we have 
in Florida, there are bound to be a 
certain segment of incorrigibles, seri- 
ous escape risks, confirmed homosex- 
uals, and serious disciplinary prob- 
lems. It was felt that a secure place to 
house and adequately supervise these 
problem cases was badly needed. A 
new 1,200-man maximum security 
unit was opened in 1961 at the Fler- 
ida State Prison to accommodate these 
individuals who show little or no in- 
clination toward rehabilitation. Even 
now, though, these inmates can work 
their way out of this unit to other 
lesser custody institutions having more 
privileges and opportunities for self- 
improvement. 


It would be difficult to enumerate 
all the changes which have taken place 
in corrections throughout Florida dur- 
ing the past several years, but the fore- 
going information will provide you 
with an idea of the progress that has 
been made. The Division has made 
great strides toward accomplishing its 
goals. There are presently 6,700 in- 
mates confined in 42 institutions lo- 
cated throughout the state. As the 
population of the State of Florida con- 
tinues to grow, so can the prisoner 
population be expected to grow, for 
we know that a certain segment of this 
population increase will end up in 
prison. 


Florida’s prison population, which 
had been growing steadily for years, 
has gained a brief respite as a result 
of the United States Supreme Court 
ruling in the case of Gideon v. Wain- 
wright. Since this ruling was applied 
retroactively, thousands of inmates 
filed petitions for relief, As of April 1, 
1964, almost 5.000 motions had been 
filed by prisoners in reference to this 
court decision. The prison population, 
which had reached a high of 8,000 
in July of 1962, dipped to slightly 
over 6,700 in May of 1964. 
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This flood of petitions has caused 
considerable difficulty for the courts. 
It also caused a considerable number 
of related problems for the Division. 
Even though the pressure of the in- 
mate population was relieved, this 
rapid drop in population made it nec- 
essary to revamp plans and revise pro- 
grams accordingly. If an institutional 
program is built around a particular 
number of inmates, any change in that 
number, either up or down, will nec- 
essitate changes in program. 

The effect of the Gideon ruling is 
expected to be only temporary. Within 
a few months, we anticipate new com- 
mitments to begin increasing again as 
they have steadily over the past ten 
years. We expect that the prison popu- 
lation will again begin to grow in pro- 
portion to the growth of the State’s 
population. New facilities to accommo- 
date these anticipated prisoners are 
being started. 

Construction of the new Reception, 
Classification and Medical Center at 
Lake Butler is underway. The target 
date for completion of this project is 
July 1, 1965. This facility will be- 
come the keystone of our correctional 
system. It will be the receiving center 
for all male felons in the state. The 
initial orientation and classification of 
prisoners will take place here and in- 
mates will be assigned arid transferred 
from here to the institutions in the 
state which will best meet their needs. 


This unit will also serve as the medical 
and psychiatric center for all male 
prisoners. The area of psychiatric 
services is presently one of the main 
areas which needs development within 
the Division. 

Another facility which plays an ex- 
tremely important role in the future 
plans of the Division is the Sumter 
Correctional Institution which is now 
being constructed. Sumter Correction- 
al Institution is of the most modern 
and progressive design known today. It 
will attempt to rehabilitate some of the 
more youthful offenders committed to 
the custody of the Division of Correc- 
tion and will provide a full program of 
vocational and academic education as 
well as all the other programs essential 
to a well-rounded correctional pro- 
gram. Target date for the completion 
of the first phase of this institution is 
also set for July 1, 1965. 

Even though much progress has 
been made during the past seven years, 
a great deal of work remains to be 
done. We hope to raise the correctional 
system in Florida from one of the 
better in the south to one of the better 
in the nation within a few years. We 
hope to develop new treatment pro- 
grams which will cut further into the 
appalling rate of recidivism among 
felons. We feel we have as yet merely 
scratched the surface in the tremen- 
dous job of attempting to salvage the 
unsalvable in our society. 
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The Corresponding Duty to the 
Right of Bearing Arms 


by John G. Fletcher 


ECENTLY IN FLoripa, dove 
hunting season opened to the 
echoes of assorted firearms, accom- 
panied by the sound of birdshot 
peppering house roofs. Before the first 
day of hunting closed, complaints 
were received by assorted public agen- 
cies of maniacal arm-bearers attempt- 
ing to eliminate great numbers of the 
populace. One of the busiest agencies 
in the fielding of such complaints was 
the Pinellas County Commission; the 
most vehement complainants being re- 
tirees desiring to live in peace with 
their fellows, absent weapons. The ba- 
sic complaint to the Commission was 
the birdshot’s hitting and rolling from 
roofs. One gentleman even complained 
of .22 calibre bullets penetrating his 
screened porch. The Commission 
voiced the opinion that some action 
was in order to protect the non-hunter. 
This was referred to the county at- 
torney for study, 
Immediately upon word spreading 
of the alleged animosity of the Com- 
mission, the local rifle and gun own- 
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ers were loudly protesting any action 
as an infringement of their “Constitu- 
tional right to bear arms.” This cry 
has oft been heard before to sway 
many a local or state lawmaker. 

The main force in protecting the 
rights of the arm-bearer is the Nation- 
al Rifle Association. It must be stated 
that the NRA is a logical, honest or- 
ganization, putting forth its ideals in 
a forceful manner. 

However, in a recent issue of The 
American Rifleman, an editorial con- 
tained the following: 

Unfortunately, there is a drift away 
from the basic principles that have built 
our great country. There is a tendency 
on the part of too many people to barter 


away one after another of our free- 
doms... 


It must be our goal to preserve the 
values inherent in our way of life, in- 
cluding the “right to keep and_ bear 
arms” ,.. 


The “right to keep and bear arms” 
is approximately the total knowledge 
the average citizen has about the Sec- 
ond Amendment to the U. S. Consti- 
tution. The more informed are aware 
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of the entire Amendment, 
reads: 


which 


A well-regulated Militia being neces- 
sary to the security of a free State, the 
right of the people to keep and bear arms 
shall not be infringed. 

The editorial quoted obviously 
takes the position that the right to 
keep and bear arms is almost, if not 
completely, an absolute one. In that 
same editorial the author stated: 

The courts have interpreted this as a 

limitation on the Federal Government, 

and there are some who maintain that 
it also is a limitation of state govern- 
ments. 

Such a blanket statement is mis- 
leading. It does not state the limita- 
tions on the Federal Government. As 
to the limitations on state government, 
the statement results in a complete 
fog, as the courts do not maintain 
that it is such a limitation. The Su- 
preme Court of the United States held 
in Miller v. Texas, 14 S.Ct. 874, 153 
U. S. 535, 38 L.Ed. 812 (1894), 
that a state law prohibiting the carry- 
ing of dangerous weapons did -not 
abridge the privileges and immunities 
of citizens of the United States within 
the meaning of the Fourteenth Amend- 
ment. In Biffer v. Chicago, 278 IIl. 
526, 116 N.E. 182 (1917), the 
highest court of Illinois held that the 
states may regulate or prohibit the 
sale of deadly weapons. It is immedi- 
ately obvious that the people who 
maintain the limitation on the state’s 
authority are either not familiar with 
the decisions or underrate therm. 

As to the limitations on the Federal 
Government, a brief look at the histo- 
ry of the right to own and carry in- 
struments of destruction and a few 
federal cases would be in order: 

Dr. Charles Ellis Stevens in his 
classic work, SourcEsS OF THE Con- 
STITUTION OF THE UNITED STATEs, 
MacMillan and Co., New York and 
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London (1894), stated that the right 
in question had been traced to the 
days of the Teutonic Freeman. Im- 
mediately this brings to mind the im- 
age of the fur-wrapped semi-primitive, 
running rampant with sword and 
spear, pillaging and raping his less en- 
thusiastic neighbors. Fortunately for 
the populace of outlying lands, this 
was not primarily the case. The Teu- 
tonic Tribe was based on law (albeit 
of primitive nature). The right of the 
Teuton to bear arms was based on his 
duty to defend the tribe and its chief- 
tain. 

This influence extended over into 
Saxon England, carrying with it not 
only the “right” but the corresponding 
duty. Service in the national militia 
was one of the three great responsibili- 
ties of the freeman. 


This duty continued side by side 
with feudalism until the Assize of 
Arms (1181) which codified it. Each 
freeman was then made responsible 
for providing himself with a doublet 
of mail, iron skull-cap and lance. Nat- 
urally, as timed passed, the required 
gear was changed as more modern 
equipment became necessary. 


During the reign of James I, the 
law was abrogated. Rather obviously, 
James intended to strengthen the 
standing army in order to prevent any 
successful revolt. In 1757, however, 
the militia was restored to full vigor. 


Dr. Stevens propounded the theory 
that our Second Amendment guaran- 
tee sprang directly from the English 
Bill of Rights, which provided for the 
maintenance of arms by Protestants. 
That master of jurisprudence, Black- 
stone, called this Bill: 

A public allowance, under due restric- 
tions of the natural right of resistance 
and self-preservation, when the sanction 
of society and the laws are found in- 
sufficient to restrain the violence of op- 
pression. 
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resides in Clearwater. 


Every colony and every founding 
state had a militia upon which it could 
call in emergency situations. The 
only standing army (called Troops in 
our Constitution) in the colonies was 
that of the English King. All great 
thinkers had a fear of the standing 
army. In 1776, Adam Smith wrote 
in his WEALTH oF Nations (Book 
V, Chapter 1): 


Men of Republican principles have been 
jealous of a standing army as dangerous 
to liberty . . . In a militia, the character 
of the labourer . . . predominates over 
that of the soldier: In a standing army, 
that of the soldier predominates over 
every other character; and in this dis- 
tinction seems to consist the essential 
difference between those two different 
species of military forces. 


It is interesting, and of great use to 
note that the Convention of New 
Hampshire proposed an amendment 
which would have supplanted the 
present Second Amendment. Obvious- 
ly, this was rejected. It was: 


Congress shall never disarm any citizen, 
unless such as are, or have been, in 
actual rebellion. 


It appears to intend that the bear- 
ing of arms shall be an absolute right, 
no mention of militia being made. 
This would have been an affront to 
history and less reasonable than Teu- 
tonic law with its corresponding duty. 

Thus it can be seen that the con- 
stitutional amendments were prepared 
with an eye on reason and history. 
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The founders were aware of the 
unique Federation created and the 
interwoven authorities. The Federal 
Government was the only body al- 
lowed to raise Troops — a standing 
army. To counter-balance this, the 
States were granted the right to allow 
their citizens to arm to avoid tyranny 
by Federal Troops. Thus the Second 
Amendment is a right granted to the 
States, not to the individuals of those 
States. 

It necessarily follows — the Miller 
and Biffer cases previously mentioned 
bear this out — that the States can 
restrict the right to own and carry 
weapons. 

It also follows that the Federal Gov- 
ernment can restrict the right to keep 
and bear arms where such keeping 
and bearing is not connected with a 
well-regulated militia. The Supreme 
Court of the United States, as well as 
the lower courts, have so held. Con- 
gress has seen fit to regulate firearms 
under its taxing power, and this has 
been upheld. The National Firearms 
Act, 26 U.S.C.A. §5801, et seq. inter 
alia, levies a tax on manufacturers and 
dealers in firearms; requires payment 
of taxes on the transfer of firearms; 
and provides for punishment where 
the Act is violated. 

Were the Second Amendment de- 
signed to be an absolute right to carry 
firearms, unconnected with a militia, 
the National Firearms Act would 
probably be unconstitutional. The Su- 
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preme Court of the United States, 
however, has decided to the contrary. 
The U. S. Circuit Court of Appeals 
for Puerto Rico, in Cases v. U. S., 
131 F.2d 915, (1942), found that 
the Amendment related solely to mili- 
tia purposes, and gave no absolute 
right to bear arms. Justice Woodbury, 
writing for the Court, stated Cat page 
922): 


The Appellant received into his 
possession and carried away ten rounds 
of ammunition and . . . went to Anna- 
dale’s Beach Club on Isla Verde .. . 
equipped with a .38 caliber Colt type 
revolver of Spanish make and, when 
someone turned out the lights, used it, 
apparently not without effect, upon an- 
other patron of the place, who, in some 
way, seems to have incurred his dis- 
pleasure. While the weapon may _ be 
capable of military use, or while at least 
familiarity with it might be regarded as 
of value in training a person to use a 
comparable weapon . . . still there is no 
evidence that the appellant was or ever 
had been a member of any military or- 
ganization or that his use of the weapon 
under the circumstances disclosed was in 
preparation for a military career. In 
fact, the only inference possible is that 
the appellant at the time charged in the 
indictment was .. . simply on a frolic of 
his own and without any thought or in- 
tention of contributing to the efficiency 
of the well-regulated militia which the 
Second Amendment was designed to fos- 
ter as necessary to the security of a free 
state. 

The U. S. Supreme Court denied 
certiorari (63 S.Ct. 1431, 319 U. S. 
770, 87 L.Ed. 1718) and a petition 
for rehearing (65 S.Ct. 1010, 324 
U. S. 889, 89 L.Ed. 1437). While 
the denial was not an affirmation of 
the decision, the Supreme Court had 
already determined the related ques- 
tion, 

In 1939, the Court had been called 
upon to determine the constitutionali- 
tv of portions of the National Firearms 
Act. It appears that one Jack Miller 
and one Frank Layton were accused of 
violating the Federal law by trans- 
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porting interstate an unregistered fire- 
arm for which no stamp-affixed writ- 
ten order was possessed — an item re- 
quired by law. The firearm was a 
double barrel 12-gauge Stevens shot- 
gun having a barrel less than 18 inches 
in length. An indictment against the 
two offenders was quashed by the Dis- 
trict Court of the United States for the 
Western District of Arkansas on the 
ground that the National Firearms 
Act was an infringement on the right 
of the people to keep and bear arms, 
hence unconstitutional as in conflict 
with the Second Amendment. 

On appeal, U. S. v. Miller, 59 S. 
Ct. 816, 307 U. S. 174, 83 L.Ed. 
1206 (1939), the Supreme Court, 
writing through Justice MacReynolds, 
reversed and remanded the cause. The 
Court found the National Firearms 
Act within the taxing power of the 
Federal Government. Through a logi- 
cal and historical analysis of the keep- 
ing and bearing of firearms, the Court 
concluded that the intent behind: the 
Second Amendment was to guarantee 
owning and carrying weapons in rela- 
tion to a well-regulated militia. 


The Court accepted the clear and 
compelling logic of history, that the 
keeping and bearing of firearms was 
attended by the corresponding duty 
to defend the free state. Thus it is 
obvious that the Teutonic freeman 
and his laws have wielded great in- 
fluence over our own present law. 

The right of arming oneself was a 
bulwark against tyranny backed by a 
standing army. Today the Federal 
Government has an army of tremen- 
dous proportions. The states have 
their own well-regulated militia, sub- 
ject to national call: the National 
Guard, a body of laborers, craftsmen, 
professional men, artisans, artists and 
shopkeepers — free men first, soldiers 
second, 
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WELCOMES YOU TO THE 1965 


A many-splendored holiday package has been prepared with 
special care for members of The Florida Bar at the Hotel Fon- 
tainebleau. The world’s most beautiful resort hotel features 
gala entertainment and fine cuisine in a variety of lounges and 
dining rooms, golf, bowling, billiards, tennis, ice skating, gym- 
nastics and a play area for children all on the premises . . . Two 
refreshing pools await your swimming pleasure . . . Or, if you 
prefer, swim in the ocean which graces our sun-filled beach 
and Cabana Club . . . Luxuriously appointed guest rooms and 
suites offer unsurpassed accommodations. 


TEAR OUT THIS OFFICIAL REGISTRATION & 
RESERVATION FORM AND MAIL TODAY 6 


| THE HOTEL FONTAINEBLEAU 
| 
ge 
j 
FLORIDA BAR CONVENTION 
| 
| 


MS aan 


EE 
of 


REGISTRATION AND RESERVATION FORM 
1965 ANNUAL CONVENTION OF THE FLORIDA BAR 
THE FONTAINEBLEAU HOTEL 
Miami Beach 
June 16 - 19, 1965 


ADVANCE REGISTRATION REQUIRED 


The form below must be filled out and accompanied by payment of the registration 
fee of $10.00 for each member of The Florida Bar. (No registration fee is required for 
wives of members.) Make checks payable to Harry Zukernick, Convention Chairman, and 
mail to address below: 


To: RESERVATIONS MANAGER 
Fontainebleau Hotel 
Miami Beach, Florida 


Enclosed is my check for $ payable to Harry Zukernick, Conven- 
tion Chairman, for advance registration fee of $10.00 for The Florida Bar Convention 
June 16-19 at the Fontainebleau Hotel, and for tickets to the functions marked below. 

Please reserve in my name the following accommodations: 

Twin bedded room and bath (2 persons) O $6, 3, oO $8, oO $9 
per person, per day. 

Suites $40, $45, $50 perday. Cabanas $20 per day 

Single room and bath (1 person) [ $10 per day. 


Number in my party: 
1 will arrive (a.m./p.m.) June _______, 1965; depart June___, 
1965. 


| understand all above rates are EUROPEAN PLAN AND DO NOT INCLUDE MEALS, and 
that there is no additional room charge for children under twelve sharing room with adults. 


REGISTRATION FEE AND TICKETS FOR FUNCTIONS 


Tickets must be purchased in advance for all meal functions. To insure your reservation 


fe oo functions, you are urged to purchase tickets now. Refunds guaranteed up to June 


Number Amt. Enclosed 
________ Registration fee—$10 for each member .............. $ 


Pre-convention Institute Luncheon, Wed. June 16, $4.00 ea. 
Tax Section Annual Luncheon, Thursday, June 17, $4.00 each 
Real Property Section Luncheon, Friday, June 18, $4.00 each 
Ladies Luncheon and Fashion Show, Fri. June 18, $4.00 ea. 
Junior Bar Cocktail Dance, Friday, June 18, $4.00 each... . 
_______. Junior Bar Section Luncheon, Saturday, June 19, $4.00 .. 
_ ..__— Annual Dinner, Saturday evening, June 19, $8.50 each .... 


(Ticket prices include state tax and gratuities. Tickets for other meal functions may be 
purchased at Registration Desk on arrival.) 


Name 
Address 
City 
Wife’s first name if attending 


Other guests 


(Registration for Convention by each member of The Florida Bar must be made before 
hotel reservations will be accepted.) 
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Further, many states, Florida in- 
cluded, have a “State Guard.” The 
Florida State Guard is provided by 
Chapter 251, Florida Statutes, where- 
by the Governor may organize and 
maintain a force separate and distinct 
from the National Guard whenever 
any part of the National Guard is in 
active federal service. 


Individuals not connected with a 
well-organized militia have no right to 
keep and bear arms protected from 
either the federal or state governments. 
The National Rifle Association — is 
aware of the awesome responsibilities 
attendant upon the ownership of in- 
struments capable of long-range de- 
struction. The American Rifleman 


(July, 1964) published an editorial 
in which the author wrote: 
We cannot permit individuals to destroy 
respect for law and order or allow mobs 
to turn our cities into battlegrounds. At 
the same time, we cannot forfeit the in- 
dividual rights of reputable American 
citizens or destroy our priceless heritage. 
Wholeheartedly, all would agree 
with the above quotation. The Ameri- 
can Riflleman seeks to inspire respon- 


sibility — and is highly successful in 
so doing — in the owners of firearms. 


It is incumbent upon that publication 
and all such publications to educate 
their readers as to the extent of their 
“right” not to merely speak of it as an 
absolute. Such leads only to misunder- 
standing and resulting discontent. 


NOTICE OF HEARING ON PROPOSED AMENDMENTS TO 
FLORIDA RULES OF CIVIL PROCEDURE 


The Supreme Court will hear arguments on Petition of The Florida Bar to 
amend the Florida Rules of Civil Procedure at 9:30 A.M. Tuesday, April 13, 
1965. Copies of the Petition of The Florida Bar may be obtained at the head- 
quarters of The Florida Bar in Tallahassee, Florida. Members of the Bar who 
wish to be heard on the subject of Rules of Civil Procedure are welcome. 


Sid J. White 
Clerk, Supreme Court of Florida 


NOTICE OF HEARING ON PROPOSED AMENDMENTS TO 
FLORIDA APPELLATE RULES 


On April 13, 1965, at 9:30 A.M. the Florida Supreme Court will consider 
proposals to amend the appellate rules in the following particulars: 

The elimination of the requirement of appendices to briefs; a separate 
preliminary determination of jurisdiction as a condition to Supreme Court 
consideration of merits on petitions for certiorari; contents of notice of ap- 
peal; record on appeal, briefs; requests for oral arguments; taxation of costs; 
and content of record and briefs in interlocutory appeals. 

Copies of the proposals may be obtained from The Florida Bar, P. O. 
Box 1226, Tallahassee, Florida. 

At the time stated, the Court will hear arguments for and against the 
proposed amendments. 


Sid J. White 
Clerk, Supreme Court of Florida 
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THIS YEAR YEAR 


The April 15th day of reckoning (and reckoning and re-reckoning ) 
is rapidly approaching . . . bringing with it the customary frantic 
figuring and painful payments. Reddy offers two suggestions that » 
will help you cut your tax substantially. 


Take advantage of all possible deductions! 


Itemize all your legitimate deductions. Reliable income tax guides give 
a complete listing of all possible deductions plus many other tax-saving 
hints; special tax consultants are available to help with complex returns. 
You can, of course, deduct the various direct taxes you pay each year. 
Your total tax bill, however, adds up to much more than these direct 
taxes. You cannot deduct “hidden taxes” included in the price you 
pay for goods and services. 


Keep the government out of business! 

There are some who advocate not only wide governmental controls, 
but outright federal ownership of certain businesses. 

Combat this creeping socialism by being ever vigilant in the defense 
of our system of individual initiative and free enterprise — 
which has made America great. 


FLORIDA POWER & LIGHT COMPANY - GULF POWER COMPANY 
FLORIDA POWER CORPORATION - TAMPA ELECTRIC COMPANY 
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ABA and Inter-American Bar to Sponsor Spring 


Meetings in San Juan 


N OPPORTUNITY for United States 

lawyers to participate in a hemis- 
pheric conference with members of the 
profession from 20 other nations in 
the Americas will be afforded this 
spring when the American Bar Asso- 
ciation and the Inter-American Bar 
Association sponsor consecutive meet- 
ings in San Juan, Puerto Rico. 

The gathering will consist of a re- 
gional meeting of the American Bar 
Association May 22-26, and the bi- 
ennial conference of the Inter-Ameri- 
can Bar May 22-29. The general ses- 
sions of the LABA conference will be 
held during the May 26-29 period, or 
immediately following the ABA region- 
al program. 

Preliminary announcement of the 
unprecedented meetings was made by 
the American Bar Association Regional 
Meetings committee in order that 
United States lawyers interested in at- 
tending may plan to do so well in ad- 
vance. Committee Chairman William 
B. Spann, Jr., invited any such lawyers 
to communicate with the American 
Bar Association Meetings Department, 
1155 E. 60th Street, Chicago, Illinois 
60637. 

Although final program plans still 
are being developed, the ABA regional 
session will offer professional work- 
shops and seminars in various fields of 
law. ABA sections planning to present 
professional programs include those on 
Family Law; Insurance, Negligence 
and Compensation Law; Corporation, 
Banking and Business Law; Interna- 
tional and Comparative Law; and Real 
Property, Probate and Trust Law. 

The Inter-American Bar general 
sessions will consider a wide range of 
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reports of its working committees. 
American lawyers registering for the 
LABA meeting may attend these ses- 
sions, at which simultaneous transla- 
tions in English and Spanish will be 
provided. Several joint professional 
programs and social events also are 
planned. 

A combined registration fee of $20 
will permit attendance at both meet- 
ings. The registration for either meet- 
ing, separately, will be $15. Advance 
registrations and hotel reservations 
may be made through the American 
Bar Association Meetings Department. 
The headquarters hotels will be the 
Americana of San Juan, and the El 
San Juan. 


In order to provide sufficient air 
reservations for the expected attend- 
ance in San Juan and in order to make 
available group fare reductions in the 
cost of air transportation, the firm of 
Travel Consultants, Inc., Washington, 
D. C., has been appointed to provide 
transportation services to ABA mem- 
bers. The firm has arranged for con- 
ference special jet flights from all 
United States gateway cities to San 
Juan and return. 


By using blocks of air reservations 
which have already been arranged by 
Travel Consultants, members will be 
able to travel as groups to San Juan. 
Each group will receive the 16th ticket 
free when traveling on the same flight. 
Those registering with the Meetings 
Department of ABA will receive con- 
firmation of hotel accommodations di- 
rectly from Travel Consultants, Inc. 
and complete information about air 
transportation and postmeeting tours. 
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Continuing Legal Education 


Wade L. Director 
Preston W. DeMiily, 


Legal Editor 


A Practical Tip 


Every now and then educational 
literature comes across my desk that I 
believe every lawyer should see. This 
was the case when I recently examined 
a Practice Growth Questionnaire pub- 
lished in The Missouri Bar’s Lawyer's 
Practice Institute handbook. Even 
though this material would be a valu- 
able handout at our own forthcoming 
Law Office Management and _ Eco- 
nomics Course, I felt that every prac- 
ticing attorney should have an oppor- 
tunity to consider its thought-provok- 
ing ideas. Careful analysis of your an- 
swers to this questionnaire should lead 
to more productive practice habits. 


Practice Growth Questionnaire 


(1) Taking stock 
( ) What kind of practice do 
you have in terms of number 
and identity of clients, areas of 
law, gross business and net in- 
come? 
( ) What kind would you like 
to have? 
( ) What is your present pro- 
gram for developing the practice 
you want? 
(€ ) How much time, realisti- 
cally, are you spending on extra- 
practice activities with practice 
objectives? What kind? With 
whom? 
C ) Specificially, which clients 
has this activity produced in the 
past two years? Are they good 
clients? 
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(2) 


( ) How much time, realistical- 
ly, are you devoting to managed 
programs for improving client 
service and developing your 
knowledge skills? In what di- 
rection? In what ways? 
C ) Specifically, which clients 
has this activity produced in the 
past two years? Are they good 
clients? 
C ) How do the two methods 
compare? Which is producing 
the kind of practice you want? 
Improving client service 

) Is your office well-equip- 
ped, adequately staffed and ef- 
ficiently run? 
( ) Are you making full use of 
modern typewriting, copying, 
recording and filing equipment? 
Is your working library adequate 
and supplemented with ready ac- 
cess to outside library service? 
CA recent Michigan Economic 
Survey showed a positive correla- 
tion between the use of modern 
equipment fi.e. dictaphones, 
electric typewriters, xerox, dup- 
licating machines, etc.] and net 
income ). 
€ ) Are you satisfied with the 
number and capabilities of legal 
and non-legal personnel? What 
about hiring policies and on-the- 
job training? Do you delegate 
enough responsibility? Do you 
insist on high volume, high qual- 
ity output? And a professional 
atmosphere? 
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( ) Is your office time-and-cost 
conscious and always on the 
lookout for new methods of proc- 
essing office and client work 
more efficiently? What changes 
have you made in the past year 
or so? (The Missouri Bar Pren- 
tice-Hall survey categorically 
showed that a practicing attorney 
may increase his net income by 
keeping accurate time records). 
) Do you take care of the 
“little things” that affect your 
relationships with clients? Their 
contact with your personnel; 
their sense of privacy; their need 
to feel important and wanted 
and to be kept informed; full 
and early discussion of fees; the 
value of providing them with 
tangible evidence of your effort; 
prompt, itemized billing; and 
follow up on their matter when, 
say, a change in law affects 
them? 
C ) If you practice solo, do you 
readily call in specialists when 
needed? Have you given enough 
thought to partnership practice 
and its opportunity for improved 
client service? 


Developing knowledge and skills 
C ) Do you learn the most from 
experience? Do you make a crit- 
ical appraisal of both the good 
and bad in your (and another 
lawyer's) handling of a matter 
and profit from it in future prac- 
tice? 

( ) How do you handle your 
keep-up-with-reading problem on 
current law, practice and office 
management material? Hit or 
miss? Or is it selectively chosen, 
methodically covered and con- 
tinually integrated into your 
daily practice? 
C ) Do you also give attention 
to reading outside the law to 
keep yourself in touch with de- 
velopments and trends in the 
business, social and intellectual 
life of the times? 


(3) 
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( ) Do you invest time, money 
and effort on a regular basis in 
continuing your formal legal 
education? Are you active in 
Bar efforts along these lines? 
How many such meetings have 
you attended in the past year? 
Are you making progress toward 
a planned specialty? 


Of course any detailed analysis of 
your practice habits is a waste of time 
unless it results in an “action program” 
designed to change what needs to be 
changed. 


Economics Institute 

Every practicing attorney who de- 
sires to learn techniques for increasing 
his income and cutting his overhead 
should plan to attend The Florida 
Bar's Law Office Management and 
Economics Course, which will be held 
in Miami Beach on June 16, 1965 
and in St. Petersburg on July 16, 
1965. These programs are sponsored 
in cooperation with the Dade County 
Bar Association and the St. Petersburg 
Bar Association. 


Florida Real Property Practice 1 
Practicing Lawyer’s Course 3 

Statewide presentations of FLORIDA 
REAL PROPERTY PRACTICE I are 
scheduled to begin on April 3 and run 
through June 2, 1965. All those reg- 
istering will receive the newly pre- 
pared FLORIDA REAL PROPERTY 
PRACTICE I practice manual contain- 
ing approximately 1,000 pages of 
practical information about Florida 
real estate transactions. Your $20.00 
registration fee will entitle you to a 
copy of the manual and to attend the 
oral presentation. Since all practicing 
lawyers at one time or another must 
concern themselves with real estate in 
its varied facets, it would be wise to 
plan now to attend the course presen- 
tation nearest your home. A complete 
schedule and registration information 
appears on page 148 of this month’s 
Florida Bar Journal. Don’t miss this 
educational opportunity. Register now. 
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AL LAW review 


The Tacit Admission: 
A Constitutional Problem 
The Supreme Court of Florida is 
admittedly committed to the rule that 
when one in custody accused of a crime 
remains silent in the presence of accu- 
; sations of his guilt, 
then evidence of 
such silence is ad- 
missible as tending 
to show guilt. Al- 
bano v. State, 89 
So.2d 342 (Fla. 
1956). See Ed- 
wards v. State, 155 
Fla. 550, 20 So.2d 
916 (1945); Au- 
trey v. State, 94 Fla. 229, 114 So. 
244 (1927); Roberts v. State, 94 Fla. 
149, 113 So. 726 (1927). The 
rationale of this rule is that human 
experience has shown that it is instinc- 
tive and natural for one who considers 
himself innocent to deny an accusation 
of wrongdoing. 


It is generally agreed that when the 
accusation of guilt is made before ar- 
rest and in the absence of police inter- 
rogation, this rationale is acceptable 
and the Florida Rule applicable. See 
Sparf v. U.S., 156 U.S. 51 (1895); 
Campbell v. U.S., 269 F.2d 688 (1st 
Cir. 1959); Sandez v. Sandez, 239 
F.2d 239 (9th Cir. 1956). But when 


PEARSON 


Editor’s Note: Daniel S, Pearson, Miami, 
serves as editor of this column in behalf of 
the Criminal Law Committee. 
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the accusation is made after arrest and 
during police interrogation and the ac- 
cused responds with silence, a majority 
of the states,! and the federal courts, 
refuse to permit the introduction into 
evidence of the so-called “tacit admis- 
sion.” This refusal is based, for the 
most part, on the reasoning that the 
silence of an accused who is in the 
custody of police authorities is ambigu- 
ous—as consistent with innocence as 
guilt—and thus not of any probative 
value. The silence could arise from 
fear: 
. . . [T]he very surroundings of the ac- 
cused . . . [after arrest] . . . are such 
as to render it proper and natural for 
him to keep silent in the fear of mis- 
quotation or misconstruction. A person 
in such a situation would naturally fear 
that the worst possible interpretation 
would be placed upon his language, that 
the memories of those present would 
lean to statements prejudicial to his in- 
terests, and that an officer seeking to con- 
vict might supply through zeal any defect 
in the statement which was actually 
made.3 
or from belief in the right of silence or 
the wisdom of silence: 
. . . We must not forget, too, that from 
time immemorial it has generally been 


‘Anno. 80 ALR 1235, s.115 ALR 1510. 
“Ong Way Jong v. U. S., 245 F.2d 392 
(9th Cir. 1957); Helton v. U.S., 221 F.2d 
338 (5th Cir. 1955); Skiskowski v. U.S., 
158 F.2d 177 CD.C. Cir. 1946), cert. den. 
338 U.S. 822; U.S. v. LoBiondo, 135 F.2d 
130 (2nd Cir. 1943); Yep v. U.S., F.2d 41 
(10th Cir. 1936); McCarthy v. U.S., 25 
F.2d 298 (6th Cir. 1928). 

*O’Hearn v. State, 79 Neb. 513, 522; 
113 N.W. 130, 134 (1907). 
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conceded an unwise thing for those 
charged with criminal offenses to talk to 
anybody and everybody about their cases, 
and especially to engage in conversation 
with those who may not be friendly to 
them. For years and years the members 
of the bar have cautioned their clients 
not to discuss their cases with those with 
whom they came in contact, unless abso- 
lutely assured of their friendship, and 
many good lawyers have advised clients 
to refrain from talking at all. This has 
been the practice so long that it has be- 
come a well-known fact to our people 

generally 4 

Were we limited to a choice be- 
tween these divergent rationales, that 
is, it is natural for people under arrest 
and accused of crime to deny the ac- 
cusation, or, it is natural for people 
under arrest and accused of crime to 
remain silent in the face of the accu- 
sation, then, our choice of a rule of 
law favoring or opposing the introduc- 
tion into evidence of a tacit admission 
would simply be a choice between 
non-empirical assumptions as to hu- 
man behavior. But, it is not a matter 
of you pay your money and take your 
choice, since the question of whether 
to admit or exclude the tacit admission 
is not an evidentiary one,® but a con- 
stitutional one. 

In Helton v. U.S. 221 F.2d 338 
(5th Cir. 1955) the introduction into 
evidence of the defendant's tacit ad- 
mission in violation of the Fifth 
Amendment caused the court to re- 
verse a narcotics conviction and state, 
at page 341, 342: 


‘State v. Hester, 137 S.C. 145, 185; 
134 S.E. 885, 898-899 (1926). 

*The Florida courts, impliedly recogniz- 
ing that their assumption as to human be- 
havior may have weaknesses, adhere to a 
corollary rule that the probative force of 
tacit admission evidence is not great and is 
to be received with caution. Albano v. State, 
supra; Autrey v. State, supra. The oppo- 
nents of the Florida rule, by making the 
fact of arrest go to admissibility and not 
weight of the evidence, do not recogni-e 
that their assumptions, too, may have weak- 
nesses. 
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The constitutional protection against self- 
incrimination does not begin with a trial 
of a defendant on the charges against 
him. History tells us that it was the 
preliminary inquisition, prior to trial on 
the merits, which gave rise to the abuse, 
which resulted in the recognition of 


the privilege against self-incrimination. 
Under our law it is not the function of 
police officers to determine for the bene- 
fit of the jury whether or not a person 
under arrest on suspicion of crime has 
given a sufficient explanation, or any 
explanation at all, and the fact that the 
accused here remains silent rather than 
risk unwitting distortion of his statement 
by a police officer at a later date does 
not give in law, and should not be 
allowed to give in fact, rise to an infer- 
ence of guilt.6 

It was recently made clear by the 
Supreme Court of the United States? 
that the Fourteenth Amendment se- 
cures against state invasion the same 
privilege that the Fifth Amendment 
guarantees against federal infringe- 
ment— the right of a person to remain 
silent unless he chooses to speak in 
the unfettered exercise of his own 
will, and to suffer no penalty for such 
silence. It seems equally clear that this 
guaranteed right to remain silent at- 
taches, at least, at the time of arrest, 
that is, “when the process shifts from 
investigatory to accusatory.”8 The pen- 
alty, of course, which is exacted 
against the silent defendant by permit- 
ting into evidence the tacit admission 
is to allow the jury to draw therefrom 
a derogatory inference. 

But aside from any considerations 
of the due process clause of the Four- 
teenth Amendment, it would appear 
that the provision of the Florida Con- 
stitution® that “no person shall be . . . 


“Surprisingly few courts have rested the 
exclusion of the post-arrest tacit admission 
on constitutional grounds. But see, People 
v. Talle, 111 Cal. App. 2d 650; 245 P.2d 
633 (1952); McCarthy v. U.S., supra. 

*Malloy v. Hogan, 378 U.S. 1 (1964). 

“Cf. Escobedo v. Illinois, 378 U.S. 478 
(1964). 

*Section 12, Declaration of Rights. 
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compelled in any criminal case to be a 
witness against himself” is violated by 
the introduction into evidence of a 
post-arrest tacit admission. While the 
arrest may not be the commencement 
of a “criminal case” per se, if a post- 
arrest tacit admission results in prej- 
udice to the defendant in some subse- 
quent proceeding, there is a denial of 
due process! in violation of Section 
12, Declaration of Rights, Florida 
Constitution .12 


Cf, Sam v. State, 167 So.2d 258 (2d D. 
C.A. Fla. 1964). 

“Td. at 259. 

“The view that arrest is not the com- 
mencement of the criminal case is sup- 
ported by Sam v. State, 167 So.2d 258 (2d 


D.C.A. Fla. 1964); Abbott v. State, 164 
So. 2d 243 (2d D.C.A. Fla. 1964); Fauls 
v. State, 164 So. 2d 35 (2d D.C.A. Fila. 
1964); Webster v. State, 156 So. 2d 890 
C1st D.C.A. Fla. 1963), holding that an 
indigent does not have an absolute Four- 
teenth Amendment right to the appoint- 
ment of counsel even at the later stage of 
preliminary hearing. But with regard to the 
right not to incriminate oneself, it has 
been held that that right exists at pre- 
liminary proceedings and any comment at 
trial on the defendant's pretrial exercise 
of that right comes within the statutory 
prohibition on such comment. §918.09 
Fla. Stat. 1963; Simmons v. State 139 
Fla. 645; 190 So. 756 (1939); Hatha- 
way v. State, 100 So. 2d 662, (3d D.C.A. 
Fla. 1958). Surely, the introduction of evi- 
dence of the post-arrest exercise by the 
defendant of the right to remain silent is 
tantamount to prohibited comment. 


NOTICE OF HEARING ON PROPOSED POST CONVICTION | 
PROCEDURE RULES 


On April 13, 1965, at 9:30 A.M. the Florida Supreme Court will consider 
proposed rules governing post conviction procedures in criminal matters, as 


follows: 


Prescribing the contents of a post conviction motion and promulgating a 


form of motion; prescribing a form of motion for appointment of counsel; 
prescribing a procedure for handling such motions including the duties of 
the clerk, consideration by the Court, hearings by the Court; providing for an 
abbreviated appellate procedure; prohibiting bail pending disposition of a 
post conviction motion and prohibiting successive motions raising identical 
grounds for relief; providing that the fees and costs shall be as in habeas 
corpus. 


Copies of the proposals may be obtained from The Florida Bar, P. O. Box 
1226, Tallahassee, Florida. 


At the time stated the Court will hear arguments for and against pro- 
posals. 


Sid J. White 
Clerk, Supreme Court of Florida 


178 THE FLORIDA BAR JOURNAL 


| 


A DISCUSSION OF THE DUTY TO 
BARGAIN COLLECTIVELY: 


ITS SUBJECTIVE AND OBJECTIVE 
CONTENT 


Good faith and economic justification may 
be no defense. 

The duty of management “to 
bargain collectively” has become ex- 
ceedingly technical and complex; a 
result being that the duty can easily be 
breached, and in turn, in many cases, 
result in substantial economic liability. 
Ironically, a party’s 
good faith and seri- 
ous intention to 
deal with equity 
and fairness with 
the other is, in 
many instances, no 
defense. The rea- 
son for the forego- 
ing is that the legal 
duty may be 


MINTZ 
breached either by a non-fulfillment of 
the requirement of “good faith” bar- 
gaining or the commission of a “per se” 
type violation. 


The duty “to bargain collectively” 
is imposed upon both management and 
labor. Section 8(d) of the National 
Labor Relations Act defines this duty 
as: 


. the performance of the mutual obli- 
gation of the employer and the repre- 
sentative of the employees to meet at 


Prepared for the Florida Bar by the 
Committee on Labor Relations. Norman F. 
Burke, Chairman; Herbert B. Mintz, Editor. 
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reasonable times and confer in good faith 
with respect to wages, hours, and other 
terms and conditions of employment, or 
the negotiation of an agreement, or any 
question arising thereunder, and the ex- 
ecution of a written contract incorporat- 
ing any agreement reached if requested 
by either party, but such obligation does 
not compel either party to agree to a 
proposal or require the making of a con- 
cession. [Emphasis supplied] 


A reading of the above-cited statu- 
tory text should reveal that there are 
both subjective and objective require- 
ments contained in the statutory 
definition of the phrase “to bargain 
collectively.” 

First of all, there is the requirement 
that the conferring or negotiating be in 
good faith. “Good faith” is a state of 
mind, the existence of which requires 
an examination of the evidence from 
which the subjective attitude of the 
party can be ascertained. 

There is also a second requirement, 
quite apart from good faith, to be 
found in the procedural and objective 
parts of the definition. These require- 
ments are sometimes referred to as 
“objective” in that they exist and are or 
are not fulfilled as may be determined 
by examination of overt conduct of 
parties without examining into the 
subjective state of mind. A _non- 
compliance with the procedural or 
objective requirements (regardless of 
motive, history, good faith) constitutes 
a “per se” violation. 

The failure to fulfill either the good 
faith or the per se requirements consti- 
tutes an unfair labor practice. 


179 


sf 
ge 
ae 
ag 
wig 
i 


The Good Faith Test 


The determination of whether a 
party is bargaining in good faith rests, 
of necessity, upon the facts of each 
case, for only in the infrequent case 
will a party’s declarations disclose or 
admit any unlawful state of mind. It 
is from inferences, based upon the 
totality of facts surrounding the bar- 
gaining, that the question of good faith 
is to be resolved. Good faith bargain- 
ing is present where the inference is 
warranted that the party charged ex- 
hibited, by his entire course of con- 
duct, an intent to adjust differences 
and reach acceptable common ground 
—a “willingness to agree” as it has 
been called. 

In order to determine the existence 
of good faith, the Board will look to 
such matters as repeated delays in 
scheduling of bargaining meetings, fre- 
quent changes of bargaining position 
or renigging,” and in some cases, ada- 
mancy in position. None of the afore- 
said would, in and of itself, support a 
finding of lack of good faith, but when 
mixed in proper combination, the con- 
clusion may be warranted. 

Strange as the following may sound, 
it is not inconsistent with good faith 
bargaining for a party to propose, and 
insist upon, contract clauses which 
have unreasonable substantive terms. 
This concept is difficult to compre- 
hend, unless one first understands that 
an underlying philosophy of the Na- 
tional Labor Relations Act is to prevent 
the government from setting the sub- 
stantive terms of the collective bargain- 
ing contract.1 However, the Board may 
take into consideration the “unreason- 
ableness” of the bargaining position to 
the extent that the bargaining position 
of a party is part of the totality of con- 


'N.L.R.B. v. American National Insur- 
ance Co., 343 U.S. 395 (1952) 
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duct from which the presence of good 
faith is to be determined.? 


The General Electric Case 

Recently, in the controversial Gen- 
eral Electric Co. case,? the Board 
found the labor negotiations policy of 
the General Electric Company not to 
be in accordance with the require- 
ments of good faith bargaining. The 
company’s bargaining policy consisted 
of several parts: it engaged in exten- 
sive year-round research to determine 
facts leading to the formulation of its 
proposal. At the commencement of 
bargaining, the company would listen 
to all bargaining points and demands. 
It would then, based on its research 
and study, make that offer which it 
determined to be proper, holding 
nothing back for later trade or com- 
promise. The company proposal was 
adjustable only in response to new in- 
formation or significant change in 
facts, but not in response to strike 
or strike threats; and further the 
company “marketed” its bargaining 
position directly to the employees 
through its communications program. 

The Board characterized the com- 
pany policy’s bargaining table tech- 
nique as being inconsistent with the 
good faith bargaining requirements of 
the statute. The Board stated that the 
company entered negotiations with a 
“take-it-or-leave-it” attitude, and that 
its bargaining table conduct was 
merely a “going through the motions 
of negotiating.” The Board stated that 
the company had relegated the union 
to an advisory capacity and that the 
employee communications program 
sought to disparage the union in the 
eyes of the employees, and create the 
impression that the employer, rather 


*Majure v. N.L.R.B., 198 F.2d, 735 (5th 
C.A. 1952) 
°57 L.R.R.M. 1491 (1964) 
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than the union, was the true protector 
of employees’ interests. 

This Board decision is being ap- 
pealed both by the General Electric 
Company and the union, each, respec- 
tively filing petitions for review in the 
Fifth and D.C. Circuit Courts of 
Appeal. 

The Per Se Doctrine 

According to this doctrine, a party 
may violate his duty to bargain irre- 
spective of his state of mind. Whereas 
the good faith concept examines the 
“totality” of facts to ascertain the sub- 
jective state of mind, the “per se” con- 
cept examines only particular overt 
acts or facts. A singular act Cinconsist- 
ent with statutory or case law require- 
ments), committed at or away from 
the bargaining table, may support a 
per se refusal to bargain finding. 

The Supreme Court in 1962, gave 
its stamp of approval to the per se doc- 
trine in NLRB v. Katz.4 The employer 
unilaterally increased wages, 
granted merit increases, and changed 
its sick leave policy. The Board held 
that each of these acts constituted an 
independent refusal to bargain, but 
specifically rejected the trail examiner's 
finding of bad faith. The second circuit 
reversed; however, the Supreme Court 
reinstated the Board’s decision, hold- 
ing that the duty to bargain can be 
violated without a general failure of 
subjective good faith. 


The Fibreboard Case 


The most current and controversial 
decision in this field is found in the 
Supreme Court’s holding in Fibreboard 
Paper Products Co. v. NLRB.5 Briefly, 
the facts: four days before the latest 
contract was to expire, the company 
decided to subcontract its maintenance 
work, a step that it had been consider- 


'369 U.S. 736 (1962) 
°57 L.R.R.M. 2609 (1964) 
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ing for sometime in view of the saving 
that could be achieved. It called a 
meeting with union representatives, in- 
formed them of the decision, and ad- 
vised that it would be pointless to 
negotiate a new contract. The com- 
pany refused to bargain about the 
decision to subcontract. Upon the ex- 
piration of the contract, the main- 
tenance employees were terminated. 
Their work was taken over by employ- 
ees of an independent contractor. 

One of the principal issues posed 
by the above facts is whether or not 
management had a unilateral right to 
decide to subcontract part of the work 
Cand, in turn, deny continued em- 
ployment to the affected employees) 
or whether the bargaining obligations 
of 8Cd) required bargaining on that 
subject matter. The Court held that 
the decision to contract out the work 
previously performed by members of 
the bargaining unit was a subject with- 
in the scope of the phrase “terms and 
conditions of employment” as covered 
in 8(d) and, consequently, was a 
mandatory subject of collective bar- 
gaining. 


The Changing Law 


In the Fiberboard case, there was, 
in fact, a refusal to bargain on the 
issue; therefore, the case is not the 
most appropriate vehicle to illustrate 
the good faith or the per se require- 
ments. However, the case does illus- 
trate a separate realistic consideration 
in these changing times: to-wit, an at- 
torney’s advice based on his appraisal 
of the trend of the new or changing 
law may be more reliable and realistic 
vis-a-vis advice predicated upon an as- 
sumption that the law is static and 
that stare decisis will prevail. More 
specifically, at the time when the 
Fibreboard company made its decision 
to subcontract, the case law indicated 
that there was no obligation to bargain 
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concerning said decision; and _ that 
the issue was merely a “permissive” 
subject for bargaining. That is to say, 
it was a subject on which parties could 
bargain if they both so desired, but 
there was no legal obligation to bargain 
on the subject. However, as times 
and philosophies change, yesterday’s 
permissive subjects become today’s 
mandatory bargaining subjects. The 


company, therefore, was, in the last 
analysis, held responsible for and 
ordered to pay back pay and rein- 
state the affected employees. The 
“remedy” was imposed notwithstand- 
ing that the evidence clearly revealed 
purely economic motivation behind 
the company’s decision and predictable 
irreconcilable opposition of the union 
to management’s decision. 


PROFESSIONAL 


ETHICS 


Canon 19: Execution of Affidavits for Client 


Ethics Committee Opinion No. 64-36 


July 3, 1964 
Dear Mr.—— — — 

On behalf of the — Eth- 
ics Committee of The Florida Bar, I 
respond to your letter of June 11. You 
inquire as to the propriety and good 
judgment of an attorney signing af- 
fidavits for a client in connection with 
legal proceedings, such as affidavits for 
suit, attachment, garnishment and 
involuntary petitions in bankruptcy, 
when the si ai of the client is 
available loca 

As you ti Canon 19 prohibits 
an attorney serving as a witness for 
his client except as to merely formal 
matters. Canon 22 requires complete 
candour and fairness in the conduct 
of a lawyer before a court and/or with 
other lawyers. The latter canon is 
applicable to preparation of affidavits. 

It is the opinion of this committee 
that in some instances an attorney may 
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ethically prepare affidavits such as you 
have described. This is particularly 
true when the affidavit relates to mat- 
ters which are largely formal. Fur- 
ther, there may be some circumstances 
when the attorney is really the only 
person qualified to make an affidavit 
which is pertinent to a particular pro- 
ceeding. Of course, in all instances, 
the attorney should have personal 
knowledge of the matters to which he 
refers. 

Because your inquiry is quite gen- 
eral, the committee believes that it 
may be answered in the affirmative as 
to formal or procedural matters. In 
other cases, or when there is the 
= htest doubt, the better and prefer- 

ble practice would be for the client 
to execute the document. 


Wo. REECE SMITH, Jr. 
Chairman 
Professional Ethics Committee 
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News and Notes 
Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


Financial Statement . . . Reproduced 
with this column is the Fund’s con- 
densed balance sheet as of December 
31, 1964, which reflects assets of 
$3,108,637 after 17 years of opera- 
tion. 


Fund Title Notes . . . Six months after 
the publication in ’ December 1962 of 
the Eleventh Sup- 
plement to Fund 
Title Notes, Mur- 
ray Hamner, their 
original editor, 
passed away, thus 
requiring a realign- 
ment of existing 
Fund personnel 
and the training 
of new personnel. 
The realigned legal staff, under the 
capable direction of Paul J. Stichler, 
vice president-legal, has completed the 
Twelfth Supplement as a memorial to 
Murray Hamner. The Twelfth Supple- 
ment was mailed to all Fund members 
in January. 


STICHLER 


Kiwanis . Fund Title Attorney 
Robert H. Threadgill was installed as 
president of the Winter Park Kiwanis 
Club on January 4. Fund Claims At- 
torney Harold A, Drees became assist- 
ant secretary of the South Orlando 
Kiwanis Club during January. Both 
these Kiwanians attended the District 
Kiwanis Mid-Winter Conference held 
in Jacksonville on January 16. 
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President Honored . Fund Presi- 
dent Hewen A. Lasseter was recently 
honored by his se- 
lection as a Fellow 
of The American 
Bar Foundation. 
The by-laws of the 
Foundation state 
that members “shall 
be chosen from 
those members of 
the American Bar 
Association whese 
professional, public and private careers 
have demonstrated their outstanding 
dedication to the welfare of their com- 
munity and the maintenance of the 
major objectives of the American Bar 
Association. . . .” Fund General Coun- 
sel George B. Carter is also a member 
of the Fellows. It is a coincidence that 
Mr. Lasseter received this honor at 
about the same time that he completed 
ten years of service on the Fund staff. 


LASSETER 


ABA Mid-Year Meeting . . . Messrs. 
Carter, Lasseter, and Stichler attended 
the Mid-year meeting of the American 
Bar Association held in New Orleans 
February 4-7. The Executive Commit- 
tee of the Fund’s Board of Trustees 
met at that time. The Fund personnel 
in attendance also participated in 
meetings of the ABA’s Membership 
Committee, Committee on Lawyers’ 
Title Guaranty Funds, and of the 
Fellows of the American Bar Founda- 
tion. 
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Title Note by a Fund Attorney .. . 
History of Section 193.221, F. S$, — 
Taxation of Sub-Surface Rights .. . 
Section 193.221, F. S., was enacted 
in 1957. The statute provided for 
separate assessment and taxation of 
sub-surface rights when owned sepa- 
rately from the ownership of the 
surface of the land. The statute also 
provided that if a return was not made 
by the owner of the sub-surface rights, 
a duty was imposed upon the tax as- 
sessor to assess such rights; however, 
this separate assessment was only re- 
quired when the owner of some record 
interest in the land filed a written 
request for it. In Cassady v. Consoli- 
dated Naval Stores Co., 119 So.2d 35 
(1960), the Supreme Court held Sec. 
193.221, F. S., unconstitutional. The 
provision requiring such separate as- 
sessment only when the owner of some 
record interest in the land filed a 
written request for such separate as- 
sessment constituted an unauthorized 
delegation of legislative power to the 
owner of the surface rights, which 
invalidated the entire statute. There- 
fore, other constitutional issues pre- 
sented were not decided. Section 
193.221, F. S., was amended by 
Laws 1963, Chap. 63-355. The stat- 
ute as amended now provides that 


whenever the mineral, oil, gas and 
other sub-surface rights in or to real 
property in Florida have been sold or 
otherwise transferred by the owner of 
the real property, or retained or ac- 
quired through reservation or other- 
wise, the sub-surface rights are to be 
taken and treated as an interest in real 
property subject to taxation separate 
and apart from the fee or ownership 
of the fee or other interest in the fee, 
“when returned for taxation by the 
owner of the fee, or other interest in 
the fee, or the owner or claimant of 
such sub-surface rights or interests. . .” 
Insofar as they are applicable, the sta- 
tutes and regulations relating to the 
assessment and collection of ad valor- 
em taxes on real property apply to the 
separate assessment and taxation of 
sub-surface rights. 


New Members Since Last Report: 


Robert J. Paterno Miami 
W. J. Pfaffenberger ...... scotia Riviera Beach 
George A. Clearwater 
Kenneth A. Tavernier 
Peter “Wate Palm Beach 
Richard O. Watson ........................ St. Augustine 


M.A.1.—MEANS MEMBER APPRAISAL INSTITUTE 


MEMBERS OF FLORIDA CHAPTER NO. 2 OF THE AMER- 
ICAN INSTITUTE OF REAL ESTATE APPRAISERS ARE 
LISTED IN THE JANUARY 1965 ISSUE OF THE FLORIDA 


BAR JOURNAL. 


AMERICAN 


APPRAISERS 
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Lawyers’ Title Guaranty Fund 


CONDENSED BALANCE SHEET 


December 31, 1964 


ASSETS 

Cash 
Cash—Escrow Accounts 
Accounts Receivable 
Accrued Interest Receivable 
U. S. Government Bonds—Amortized Cost 
U. S. Government Bonds—Amortized Cost 
U. S. Government Treasury Notes—Amortized Cost 
Federal Savings & Loan Association Accounts 
Time Deposits—Banks 
Municipal Bonds—Amortized Cost 
Corporate Stocks—Listed—Cost 
Corporate Bonds—Listed—Amortized Cost 
Corporate Stock—Subsidiary Corporation 
Loans to Subsidiary Corporation 
Mortgages Receivable—Amortized Cost 
Land and Building—Net 
Office Furniture and Equipment—Net 
Other Assets 

Total Assets 


LIABILITIES 


Accounts Payable and Other Current Liabilities $ 33,885 
Reserve for Losses 53,550 


Members’ 1957 Voluntary Reserves Refundable, January, 1965 242,004 


Total Liabilities 


RESERVES 
Statutory Reserve $1,181,223 
Voluntary Reserves: 
Initial Contributions 377,077 
Additional Contributions 1,220.898 


Total Reserves 
Total Liabilities and Reserves 


(1) Deposited with the Insurance Commissioner of the State of Florida. 


(2) No account exceeds the amount insured by Federal Savings and Loan Insurance Corporation. 
(3) Investments are supervised through an investment advisory account with the Trust Department of The 


First National Bank of Miami, Miami, Florida. 
(4) Investments in Lawyers’ Title Services, Inc. 
(5) In addition to these reserves The Fund is protected with: 


(a) an aggregate excess of loss policy through Lloyd’s Underwriters of London; 
(b) reinsurance of large exposures on a facultative basis; and with 


(c) a primary commercial blanket bond for $1,500,000 issued by New Hampshire a = with 


four co-insurors, covering losses by fraud or infidelity on the part of its 


$ 313,091 
5,607 
6,279 
7,716 

117,490 
99,565 
100,000 
440,000 
42,500 
45,232 
720,900 
101,045 
150,000 
336,393 
269,811 
199,335 
75,667 
78,006 


$3.108 637 


$ 329,439 


2.779.198 (5) 
$3,108,637 (6) 


(6) 
ment ruling issued in 1948. 


if any, cannot be determined. 


FUND GROWTH 


1948 [] $40,200 


1954 | $434,000 


1959 | $2,046,600 | 


Lawyers’ Title Guaranty Fund is an association taxable as a corporation based on a ine agent 
Certain aspects of that ruling are now under review by the Department. 
Tax liability which might result from that review is not included on this statement as the amount, 


1964 $3,108,600 
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Brokers—Sale of Negotiable Instruments 


“A” obtained $200,000 in bearer 
bonds from plaintiff by trickery and 
delivered them to the defendant brok- 
er, who sold the bonds and paid the 
proceeds to “A.” Action by plaintiff 
against broker. Complaint dismissed 
for failure to state a cause of action. 
Affirmed. Broker is not liable for the 
conversion of negotiable instruments 
if he sells them without notice of the 
rights of the plaintiff. McAlister v. 
Bache & Co., 169 So.2d 332 (3rd 
D.C.A. Fla., 1964). 


Chattel Mortgages—Lien Upon 
Proceeds of Sale 

Trustee of corporation in dissolu- 
tion sold financed vehicles. All pro- 
ceeds of the sale were paid to chattel 
mortgage holder. Trustee then made 
application to the court for direction 
in payment of general corporate funds 
to satisfy the unpaid balance due 
mortgagee prior to payment of income 
tax claim. Appeal from order direct- 
ing payment to mortgagee. Reversed. 
Entruster (mortgagee) has a lien up- 
on the gceds entrusted or upon the 
proceeds from their conversion, but 
not upon the general assets of the 
corporation. In Re Nash Miami Mo- 
tors, 169 So.2d 491 (3rd D.C.A. 
Fla., 1964). 


Eminent Domain—Damages to Tenant 


Landowner appealed from judg- 
ment in eminent domain proceedings 


Summaries of recent decisions and ovin- 
ions were prepared by Irving Peskoe, 
Homestead, for the Real Property, Probate 
and Trust Law Section. 
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for failure to award damages to cor- 
porate tenant. Affirmed. ‘Lhe land- 
owners were not entitled to claim 
compensation for damage to tenant’s 
business. The appeal properly lay 
from the trial court's denial of tenant's 
petition to intervene. Soclof v. State 
Road Department, 169 So.2d 510 
C1st D.C.A. Fla., 1964). 


Highways—Relocation of Bridges 

Appeal from order denying defend- 
ant’s motion to dismiss complaint for 
mandatory injunction in which plain- 
tiffs seek restoration of bridge removed 
and relocated by the Flood Control 
District. In ordering complaint dis- 
missed, the District Court of Appeal, 
Second District, held that the com- 
plaint failed to show damage suffered 
by the public at large resulting from 
the diversion of traffic or wherein the 
action of governmental agencies ex- 
ceeded their lawful authority. Central 
and Southern Florida Flood Control 
District v. Scott, 169 So.2d 368 (2nd 
D.C.A. Fla., 1964). 


Landlord and Tenant—Forfeiture of Lease 

«Landlord filed claim against de- 
cedent’s estate for rents to accrue dur- 
ing the unexpired portion of dece- 
dent’s lease. Lease provided for termi- 
nation by landlord in the event of 
breach. From an order dismissing 
complaint, landlord appealed. Re- 
versed. Forfeiture provision of lease 
was for the benefit of the landlord, 
and he has the election to insist upon 
the forfeiture or not. The tenant can- 
not escape liability by taking advan- 
tage of his own default. Altiere v. At- 
lantic National Bank, 168 So.2d 693, 
D.C.A. Fla., 1964). 
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Landlord and Tenant—Impossibility of 
Performance 
Landlord recovered judgment 
against tenant for rents accruing after 
city building department revoked ten- 
ant’s certificate of occupancy. The 
city’s action banned tenant from con- 
ducting plastics manufacturing busi- 
ness involving flammable liquids and 
fumes without adequate fire and ven- 
tilating equipment. The lease limited 
tenancy to “Reinforced Plastics and 
for no other purpose or use whatso- 
ever.” The trial court submitted the 
issue of determining whether the les- 
sor knew in advance that such hazard- 
ous use was to be made of the premises 
and had agreed to restrict the use ac- 
cordingly. Affirmed. The term “Rein- 
forced Plastics” had no exact meaning 
which would entitle tenant as a matter 
of law to insist that the lease was im- 
possible of performance by reason of 
governmental rulings. Jones Shutter 
Products, Inc. v. Edmanuel, Inc., 168 
So.2d 682 (3rd D.C.A. Fla., 1964). 


Mechanics’ Liens—Enforcement 
Against County 

Action against county to enforce 
lien by subcontractor on county proj- 
ect. Judgment for subcontractor re- 
versed. Proper remedy was action on 
contractor's bond, and not by indirect 
action against the county which is 
immune to suit in the absence of statu- 
tory authority. Board of County Com- 
missioners v. Gulf Pipeline Co., Inc., 
168 So.2d 757 Clst D.C.A. Fla., 
1964). 


Chattel Mortgages—Removal and Disposi- 
tion of Encumbered 
Chattels 
Action by chattel mortgagee for 
wrongful removal and disposition of 
encumbered chattels. Compensatory 
and punitive damages were sought by 
plaintiff for violation of penal statute, 
§§818.01 and 818.03, Florida Stat- 
utes. From an order dismissing the 
complaint for failure to state a cause 
of action, the plaintiff appealed. The 
District Court of Appeal, Third Dis- 
trict, held the statutes impose a duty, 
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the breach of which gave plaintiff a 
cause of action sufficient in law to 
predicate a claim for both compensa- 
tory and punitive damages. Rosenberg 
v. Ryder Leasing, Inc., 168 So.2d 678 
(3rd D.C.A. Fla., 1964). 


Dower — Standing to Defend 
Suit to Cancel Deed 

A wife’s inchoate right of dower in 
real property is sufficient to give her 
standing in court to defend an action 
brought by her estranged husband's 
parents to cancel a deed for fraud and 
misrepresentation by the estranged 
husband, even though a decree pro 
confesso has been entered against the 
husband. Grantham v. Grantham, 
168 So.2d 337 (Fla. App. 1964). 


Corporation Service Co. 


Why 
do more 
companies 
incorporate in 


DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Attorneys —for free digest 
of law, precedents, 
forms, write 


CORPORATION 
SERVICE 
900 co. Wilmington, 
Market St. Delaware 


Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 
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This month’s Tax Notes discusses 
the long-awaited finalization of the 
IRS’s position with regard to “tax rec- 
ognition” of the “professional service 
corporation.” Also discussed is a re- 
cent Florida District Court decision 
disallowing for Federal estate tax pur- 
poses a deduction of a charitable re- 
mainder interest in a_ testamentary 
trust and a deduction of the Florida 
intangible personal property tax of the 
decedent paid by his executors for the 
vear of his death. 

Income Tax—tInternal Revenue Service 
Rules Against the Professional 
Service Corporation 

Since proprietors and partners can- 
not participate in pension, profit shar- 
ing and other “deferred compensation” 
benefits (which are available only to 
“emplovees”), many individuals have 
incorporated in order to change their 
personal status to that of an emplovee 
entitled to these substantial tax bene- 
fits. Ordinarily, the cerporate vehicle 
has not been available to professional 
persons because of the State law re- 
quirement of personal responsibility. 
However, at least 28 states have ex- 
tended legislative approval to a new 
kind of “professional service corpo- 
ration” which, however, is not-corpo- 
rate, at least in the sense of the con- 
tinuing individual liability of the 
professional member. 

The Internal Revenue Service was 


‘See Ch. 621, Florida Statutes (1963). 


Tax Law Notes are prepared for The 
Florida Bar by the Committee on Education 
and Information of the Tax Section, Byron 
L. Sparber, chairman, Frederick W. Piersol, 
editor. 
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quick to sense the loss of revenue 
which would result from the “tax rec- 
ognition” of these professional service 
corporations. Ruling requests have 
accumulated in the Washington IRS 
office for over two years, and during 
that period the issue of “tax recogni- 
tion” has been debated as have few 
other issues. At long last, on February 
2, 1965, T.D. 6797 was issued final- 
izing Section 301.7701-2 of the Reg- 
ulations, which refuses tax recognition 
to substantially all professional service 
corporations. 

The new Regulations are not retro- 
active, but are effective only as to tax- 
able years ending after December 31, 
1964. Apparently Internal Revenue 
Service is attempting to avoid tax- 
payers’ arguments to the effect that it 
is retroactively applying the Regula- 
tions. 

The new Regulations emphasize 
that “the relationships of the members 
of such an organization to each other 
as well as their relationships to em- 
ployees, to clients, patients, or cus- 
tomers and to the public are inherent- 
ly -different from the relationships 
characteristic of an ordinary business 
corporation.” Thus, professional dis- 
qualification of a corporate member 
to continue in his profession may de- 
stroy the element of “continuity of 
life” which is a usual characteristic of 
the business cerporation; the element 
of “centralization of management” 
may be absent where there is no “con- 
tinuing exclusive authority” to deter- 
mine hiring and firing, compensation, 
conditions of employment and stand- 
ards of professional responsibility; the 
element of “limited liability” in most 
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professional service corporations is 
said not to be comparative to “that of 
shareholder-employees of an ordinary 
business corporation”; and the element 
of “free transferability of interests” is 
said to exist only in modified form 
where the shareholder's interest can be 
transferred only to persons qualified in 
the profession and only after it is first 
offered to existing members of the 
professional service corporation. 

The final act of this comic opera 
will take place in the courtroom. Cases 
are now pending for trial in many of 
the Federal courts. A conflict in judi- 
cial view is to be expected. Pending a 
final judicial determination— probably 
by the United States Supreme Court 
—the professional man who has not 
yet assumed a corporate form should, 
unless he enjoys litigation, sit on the 
sidelines as an observer rather than as 
a participant.” 


Estate Tax—Deduction for Charitable Re- 
mainder Disallowed Because Trustee’s 
Power to Invade Principal Not Limited 
to Objective, Ascertainable Standard 

A Florida decedent provided in his 
will for two testamentary trusts for the 
benefit of his widow. The “marital 
trust” was designed to obtain the maxi- 
mum marital deduction and gave to 
the widow full powers of consumption 
and appointment. The “residual trust” 
consisted of the entire residue of the 
estate and provided for distribution to 
the widow of such portion of the net 
income and principal as the corporate 
trustee, in its uncontrolled discretion, 
deemed proper to enable her “to main- 
tain the standard of living to which 
she was accustomed at the time of” the 
testator’s death and to provide for her 
proper medical care. The will further 
provided: 


*The final Regulations have substantially 
the same form as the Regulations as orig- 
inally proposed. Accordingly, the commen- 
tary contained in the Tax Law Notes col- 
umn published in Vol. 38, No. 2, February 
1964 Florida Bar Journal, evaluating the 
Proposed Regulations, is equally applicable 
to the Regulations as finally promulgated. 
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It is my strong wish and desire, without 
limiting my Trustee’s discretion herein, 
that at all times my Trustee’s consider- 
ation shall be my wife’s well-being and 
comfort’ and that my Trustee shall give 
—— consideration to any requests 
that my wife may make from time to 
time, as I have every confidence that she 
will not ask for principal unless it is 
really required, and I, therefore, author- 
ize and empower my Trustee to be gen- 
erous in the exercise of this discretion 
even though there may be considerable 
depletion of the trust estate. 


The testator then directed that the 
principal of the marital trust should 
be invaded first if practicable to do so, 
and that the trustee should take into 
consideration the widow’s income 
from all other sources. A portion of 
the remainder of the residual trust was 
given to certain charities at the wid- 
ow’s death. 


The widow was 81 vears of age at 
the time the testator died and had a 
life expectancy of about five and one- 
half years. They had lived modestly 
on about $11,000 annual income, 
consisting primarily of dividends and 
interest, and still effected savings in 
spite of the testators large medical ex- 
penses prior to his death. The widow 
had his same income after the test- 
ator’s death, as well as assets in her 
own name valued at approximately 
$60,000 to $70,000. The corpus of 
either trust had never been invaded 
and the widow had made no request 
for any distribution of corpus. 


The executors claimed an estate tax 
deduction of $57,370.73 with respect 
to the charitable remainder. The dis- 
trict court? disallowed the deduction 
for the reason that there was no ascer- 
tainable standard created with respect 
to the trustee’s power to invade princi- 
pal for the benefit of the widow, and 
the value of her life interest could not, 


“Union Trust Co. v. Tomlinson, F. 
Supp. , 14 Am. Fed. Tax R.2d 6282 
(D.C. Fla., Oct. 23, 1964). 
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therefore, be determined.4 The court 
found that since the testator had al- 
ready authorized the trustee to invade 
principal for maintenance and health 
purposes, the words “sympathetic con- 
sideration to any requests,” “generous 
in the exercise of this discretion,” and 
“for the benefit of my wife,” could not 
mean only “need,” or “support and 
maintenance.” The court was of the 
opinion that this additional wording 
beyond maintenance and health clear- 
ly evidenced the testator’s desire to 
insure that his widow could receive an 
amount in addition to that necessary 
for maintenance and health. The 
court analogized the words used in 
this will to the words used in the will 
which was under consideration in 
Kline v. United States,5> where the 
court said “these words amount to a 
direction to the trustees to apply a sub- 
jective test of desire, not an objective 
test of need.” 


Estate Tax—Decedent’s Florida Intangible 
Personal Property Tax Not Deductible 
When Decedent Dies Prior to 
November 1 

The executors of the estate of How- 
ard H. Sutherland, in addition- to 
claiming a deduction for the charitable 


‘See Treas. Reg. Section 20.2055-2. 
*202 F. Supp. 849 (N.D. W.V. 1962). 


N MEMORIA 


remainder as discussed above, also 
deducted the decedent's intangible 
personal property tax paid to the State 
of Florida for the year of his death. 
The district court® disallowed this 
deduction under authority of Section 
2053(c) (1) CB) of the Code, which 
provides that property taxes not ac- 
crued before the decedent's death are 
not deductible, and also under author- 
ity of Section 20.2053-6(b) of the 
Regulations, which provides that prop- 
erty taxes in order to be deductible 
must be an enforceable obligation of 
the decedent at the time of his death. 
The court found that the Florida in- 
tangible personal property tax becomes 
due and payable on November 1 of 
each year. On this date a lien arises 
in the county in which they are as- 
sessed and in all other counties at the 
time execution is recorded. Execution 
is not issued until the first day of May 
following the year for which the taxes 
are due. Since the 1958 tax was not 
due and enforceable until November 1 
of that year, it was not an enforceable 
obligation of the decedent at the time 
of his death on August 11, 1958, and, 
therefore, not an allowable deduction. 


"Union Trust Co. v. Tomlinson, supra 
note 2. 


It is with deep regret that the Journal records the passing of these 


members of The Florida Bar: 


W. H. Brewton, Dade City 
Admitted to the Bar of Florida 1925. 
Died January 1965. 

C. Grady Daniel, Jacksonville 
Admitted 1920. Died January 1965. 
W. T. Davis, Orlando 
Adimtted 1934. Died December 1964. 
William Fisher, Pensacola 
Admitted 1915. Died December 1964. 
Gordon L. Gibbons, Tampa 
Admitted 1928. Died January 1965. 
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William A. Lane, Miami 
Admitted 1927. Died December 1964. 


J. Edwin Larson, Tallahassee 
Admitted 1933. Died January 1965. 


Julian Manning Vricelle, Tallahassee 
Admitted 1964. Died January 1965. 


J. Field Wardlaw, West Palm Beach 
Admitted 1925. Died December 1964. 


E. C. Welch, Marianna 
Admitted 1907. Died January 1965. 
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A talk on wills by Suen Munici- 
pal Judge Francis C. Millican was 
presented to the National Association 
of Retired Civil Employees, Sarasota 
Chapter 242, on January 15. 

Citizens of Cape Canaveral showed 
their appreciation of the town’s first 
municipal judge, John McCarey, at a 
January luncheon. Judge McCarey 
was presented with an engraved gavel 
signifying his term as the city’s judge. 

The Daytona Beach City Commis- 
sion appointed Nicholas A. George as 
municipal judge replacing Robert 
Durden, who resigned December 31 
to assume the duties of Volusia Coun- 
ty judge. 

Thomas L. Lenssen, Bunnell, was 
appointed judge of the Flagler Coun- 
tv Small Claims Court succeeding 
Mrs. Leola R. Jones who resigned. 

Dunklin Memorial Baptist Church 
Brotherhood had as guest speaker at 
their January meeting Martin County 
Judge Mallory Johnson, who spoke on 
“The Legal Aspects of the Trial of 
Jesus.” 

Thomas R. Brown was sworn in as 
Naples’ new municipal judge, suc- 
ceeding Harold Smith who resigned 
to accept an appointment to the cir- 
cuit court. 

Supreme Court Justice Millard F. 
Caldwell was guest speaker at the an- 
nual banquet and general membership 
meeting of the Lake City-Columbia 
County Chamber of Commerce on 
January 25. 

Circuit Court Judge Edwin L. Jones 
of Jacksonville presided at the annual 
meeting of the Conference of Circuit 
Judges of Florida held in Orlando 
February 4-6. Among the speakers 
at the conference was Chief Justice 
E. Harris Drew and Justice B. K. Rob- 
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erts. Other addresses were delivered 
by Judge John T. Wigginton, First 
District Court of Appeal at Tallahas- 
see, and Robert J. Farley, professor of 
law at the University of Florida Col- 
lege of Law. One of the committee 
reports rendered during the confer- 
ence was made by Judge Charles R. 
Scott of Jacksonville, chairman of the 
Judicial Council Liaison Committee. 


Dade County Juvenile Judge Ben J. 
Sheppard was recipient of the Rosi- 
crucian Humanist Award in recogni- 
tion of his humanitarian activities. 
The award is the highest honor con- 
ferred upon a non-member by the 
Rosicrucian Order, AMORC. This is 
the first Humanist Award to be given 
in this area. 


The Florida Council of Juvenile 
Court Judges elected Thomas W. 
Shands, Fort Myers, president-elect to 
succeed Dorr S. Davis, Fort Lauder- 
dale, who resigned. 


A program for prompt hospitaliza- 
tion for the mentally ill, expanded 
committal facilities for acute alcohol- 
ics and expanded clinical staffs were 
among community needs outlined by 
Leon County Judge James C. Gwynn 
as he spoke before the Greater Talla- 
hassee Community Planning Council 
on Mental Health and Mental Retard- 
ation January 19. 


Judge G. Bowdon Hunt of the Ju- 
venile and Domestic Relations Court 
of Bartow spoke before the Rolling 
Hills PTA meeting January 26 on the 
topic “These Are Our Children.” On 
January 28, Judge Hunt spoke before 
the Pine Hills Elementary School PTA 
on “The Power To Understand and 
Protect Our Children.” 
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Circuit Judge Volie A. Williams, 
Jr., Sanford, was guest speaker at the 
mid-winter convention of Florida State 
Association of Supervisors of Registra- 
tion at Cocoa Beach on January 21. 

Thomas S. Kirkland, Orlando, has 
been reappointed municipal court 
judge. 

Circuit Judge Hal P. Dekle spoke 
at the recent installation ceremonies 
of the Biscayne Democratic Club held 
at the Washington Federal Bank audi- 
torium, Miami Beach. 

Charlotte County Judge John T. 
Rose, Jr., was speaker at the installa- 
tion meeting of the Democratic Club 
of Charlotte County January 25. 

Judge Charles O. Andrews, Orlan- 
do, was reelected chairman of the 
Board of the First National Bank of 
Cape Canaveral. 

Governor Haydon Burns recently 
appointed Thomas N. Tucker, Pensa- 
cola, small claims court judge for 
Escambia County. 

The Bay Area Council of Young 
Americans for Freedom, Inc. had 
Judge B. J. Driver, Sixth Judicial Cir- 
cuit, as their guest speaker at the 
January 26 meeting. 

Suwannee County Judge Reece 
Brown spoke before the Branford 
Woman’s Club meeting of January 20 
and urged the ladies to take a more 
active part in public affairs in the 
county. 

Theodore F. Brung, judge of the 
Juvenile Division of the Court of Rec- 
ord of Escambia County, addressed 
the West Pensacola Elementary PTA 
at its January 19 meeting. Acts of 
vandalism, accessibility of porno- 
graphic literature and the lack of ade- 
quate facilities in Escambia County 
for the detention of children were 
among the topics Judge Bruno 
covered. 

Supreme Court Justice Millard F. 
Caldwell addressed the January 26 
joint luncheon meeting of the St. Au- 
gustine Rotary and Kiwanis clubs, 
stressing the need of returning to con- 
stitutional government in order to pre- 
serve the freedoms upon which this 
nation was founded. Justice Caldwell 
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was presented a certificate of apprecia- 
tion by the Kiwanis Club president 
and a Rotary Club 400th anniversary 
banner by the president of the Rotary 
Club. A key to the City of St. Augus- 
tine was given Justice Caldwell by 
Mayor Shelley. 

Circuit Court Judge Harold Spaet 
was principal speaker at the annual 
installation of the Golden Age Friend- 
ship Club of the Miami Beach YMHA 
in late January. Judge Spaet spoke on 
“The Role of the Senior Citizens in 
Today's Society.” 

Speaker for the January 11 meeting 
of the Sarasota Junior Woman’s Club 
was Judge John T. Graham, who re- 
viewed the problems of juvenile de- 
linquency. 

Allen C. Anderson, Sixth — 
Circuit Court judge, was installing of- 
ficer at the annual banquet of the 
Holiday Isles Chamber of Commerce, 
held at the Bath Club January 16. 

The annual winter conference of 
the Florida County Judges Association 
was held January 27-30 at the Holi- 
day Inn in Panama City with about 
65 county judges and their wives at- 
tending. Judge Joseph I. Mathis, Bay 
County, Judge Julian Laramore, Jack- 
son County, and Judge Joe Dan Trot- 
man, Walton County, served as host 
judges. Circuit Judge Robert L. Me- 
Crary, Jr., of Marianna, former presi- 
dent of the association, gave the wel- 
coming address. 

Friday’s meeting discussed tenure 
and removal of judges with Judge 
Theron A. Yawn, Jr., president of the 
association, presiding. Recommenda- 
tions to be made to the legislature 
were finalized. 

“A Delinquent Looks at the Juve- 
nile Court,” a group of talks by boys 
from the Florida School for Boys at 
Marianna, and panel discussions of 
delinquency of young girls concluded 
the four-day conference on Saturday. 
Judge Robert Rickey, president of the 
Florida Council of Juvenile Court 
Judges, presided at the session. 

Irving H. Propper has been ap- 
pointed municipal judge of the City of 
Cape Canaveral. 
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Why do more attorneys turn to AM Jur 2d first? 


Because Am Jur 2d gives the law in 
breadth—quickly. Comprehensive cov- 
erage of legislative and judicial devel- 
opments. 

Take, for example, the doctrine of 
promissory estoppel. A departure from 
the classic concept of consideration, 
this doctrine has been undergoing de- 
velopment over a period of years. In 
17 Am Jur 2d, the doctrine is presented 
in full, in its most up-to-date form, and 
in one place. 

The busy attorney values Am Jur 2d 
for its coverage of Federal law. If a 
Federal statute applies, you will know 


—in seconds—what it is and how it af- 
fects your specific problem. This is 
true, for instance, of Bankruptcy law 
and Constitutional law, as well as the 
numerous other areas of Federal law. 
A concise encyclopedia of the com- 
plete body of American law, state and 
Federal, AMERICAN JURISPRUDENCE 2d is 
the cornerstone of the Torat 
Service Lisprary. Here is the “quick 
answer” set that makes your hours 
more productive. For complete infor- 
mation—without obligation—write to- 
day to: The Lawyers Cooperative Pub- 
lishing Company, Rochester, N. Y. 
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LOCAL BAR ASSOCIATIONS 


The Florida Bar President-elect 
Robert M. Ervin, Tallahassee, was 
guest speaker at the February 18 meet- 
ing of the Orange County Bar Associa- 
tion held at the Cherry Plaza Hotel. 

Earl Faircloth, Attorney General of 
Florida, was a guest at the Tallahassee 
Bar Association’s January 12 meeting. 
General Faircloth was featured speaker 
at the February 18 meeting of the 
Jacksonville Bar Association and spoke 
on “Education-Our Last Clear Chance 
for Prosperity and Freedom.” 

Edward F. Boardman, U. S. Attor- 
ney for the Middle District of Florida, 
discussed the 1964 Civil Rights Law 
at the January meeting of the Federal 
Bar Association in Tampa. 

Joseph C. Jacobs, first assistant to 
the Attorney General, also discussed 
the Civil Rights Act before the Volusia 
County Bar Association’s January 
meeting. 

The St. Petersburg Bar Association 
held their February 3 meeting at the 
Detroit Hotel with guest speaker Louis 
C. Deal talking about the circuit griev- 
ance committee. 

A special committee of the Volusia 
County Bar Association is preparing a 
bill to create a felony court of record 
to relieve the circuit court of all crimi- 
nal cases except capital offenses. Cir- 
cuit Judges Horace Riegle and James 
Nelson, State’s Attorney Dan R. War- 
ren, and Thomas T. Cobb, Paul E. 
Raymond, John Chisholm, John God- 
bee, William Sherman and Paul 
Smalbein, Jr., are members of the 
committee. 

“The bill being drafted will not call 
for duplication of officers who now 
serve the circuit court,” Sherman said 
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in discussing the proposed court. “The 
clerk of the circuit court, sheriff and 
other officers would continue with 
their same duties but in another court. 
We would just add a judge.” 

Elected president of the North 
Broward Bar Association was Julian L. 
Williams. Serving with him as vice- 
president will be Harry C. Fischer; 
secretary, Patrick L. Bailey; treasurer, 
Albert E. Fletcher, Jr. 

A panel discussion of common dis- 
aster clauses was held on January 27 
at the Mercantile National Bank of 
Miami Beach, under the sponsorship 
of the bank and the Miami Beach Bar 
Association. Panelists for the discus- 
sion were Arthur J. England, Jr., 
Ralph Bearden and John Strickroot, 
all of Miami. Philip E. Heckerling 
was moderator. 


The Miami Beach Bar Association 
held a Public Information Ferum on 
March 8 at the Ocean Front Audito- 
rium, Miami Beach. Donald G. 
Ousley, Internal Revenue agent, spoke 
on “1964 Changes in the Internal Re- 
venue Code Provision to Senior Citi- 
zens.” A film entitled “Since the Be- 
ginning of Time,” which described the 
history of taxation, was shown. A 
question and answer period followed 
Mr. Ousley’s presentation. 

The annual series of legal forums 
sponsored by the Clearwater Bar As- 
sociation and The Clearwater Sun got 
underway February 1 at the Clear- 
water Auditorium with the first panel 
discussing “Real Estate and Related 
Transactions.” William M. Goza was 
master of ceremonies and William E. 
Nodine served as moderator. The 
panel consisted of H. H. Baskin, Jr., 
George L. Brown, Jr., William W. 
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Gilkey, Elwood Hogan, Jr., and Lloyd 
M. Phillips. Fred ]. McManus sum- 
marized the general finds at the con- 
clusion of the question and answer 
period. William P. O'Malley was gen- 
eral chairman for the bar association 
for the entire series. The second 
forum was held February 15 on the 
subject of “Wills and the Administra- 
tion of Estates,” and the final session 
on “General Legal Questions” was 
held February 22. 

The ninth annual Legal Forum, co- 
sponsored by the St. Petersburg Bar 
Association, The St. Petersburg Times 
and The Evening Independent, began 
its first of four panel discussions Jan- 
uary 19 at the Christ Methodist 
Church. Jack §S. Carey served as 
chairman of the forum committee. 
Answering questions pertaining to tax- 
ation were Bruce Marger, William ]. 
McLeod, Thomas L. Marr, Leonard 
W. Cooperman and John L. Green, 
Jr. The other forums held were: per- 
sonal injury, January 26; real estate, 
February 2; and wills, estates and 
trusts, February 9. 

ASSOCIATIONS & PARTNERSHIPS 

The law firm of Smathers, Keating 
& Tepper announces the dissolution of 
the firm due to the appointment of 
Richard B. Keating as Orange County 


judge. Benjamin F. Smathers, Frank 
]. Tepper and Robert J]. Pleus, Jr., 
have formed a partnership under the 
firm name of Smathers, Tepper & 
Pleus, with offices at 369 North Or- 
ange Avenue, Orlando, and First Na- 
tional Bank Building, Cape Canaveral. 

William V. Chappell, Jr., and 
Frank A. Graham, Jr., announce the 
opening of their office under the firm 
name Chappell & Graham in the Tam- 
pa Theatre Building, ampa. 

Russell E. Carlisle and William A. 
Zeiher announce the formation of a 
partnership under the firm name of 
Carlisle & Zeiher with offices located 
at Room 205, Liberty National Bank 
Building, 2240 East Sunrise Blvd., 
Fort Lauderdale. 

The Miami firm of Walton, Lan- 
taff,, Schroeder, Atkins, Carson & 
Wahl announce that Joseph P. Metz- 
ger and Carey A. Randall have become 
partners in the firm and Frank W. 
Weathers has become an_ associate. 
Ralph B. Paxton continues as an asso- 
ciate. Messrs. Metzger and Weathers 
will be resident attorneys for the West 
Palm Beach office at 303 Pan-A 
Building. 

Joseph G. Spicola, Jr., Judge C. 
Luckey, Jr., and Vincent E. Giglio an- 
nounce the formation of a partnership 


New officers of the Miami Beach Bar Association installed in January are, from left to 
right, Murray Goodman, treasurer; Doris Weinstein Sirkin, secretary; Leonard O. Wein- 
stein, second vice-president; Leonard Rivkind, president-elect; Jay Dermer, first vice- 
president. Installing officer Bernard A. Frank, vice mayor of Miami Beach, in at rear. 
in lower right photo Stanley B. Richard, outgoing president, receives a plaque from 


newly installed president, Morris Berick. 
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Photographed at the installation meeting of the 
Miami Beach Bar Association in January were 
these judges. Front row, left to right: Judge 
Boyce F. Ezell, Jr., Grady L. Crawford; Harold 
R. Vann; newly installed President of the Miami 
Beach Bar Association Morris Berick; Judge 
W. F. Blanton, Senior Judge Marshall C. Wise- 
heart of the Circuit Court; Judges “a L. 
Balaban, Arthur Winton. Second row, left to 
right: Judges Frank B. Dowling, John R. Blan- 


to be known as Spicola, Luckey & 
Giglio, with offices located at 403 
Morgan Building, Tampa. - 

William W. Gay and Seymour A. 
Gordon announce the formation of 
their partnership under the firm name 
Gay & Gordon, with offices located 
at Suite 512, Hall Building, St. 
Petersburg. \ 

Warren M. Cason announces that 
Thomas E. Henderson, former special 
assistant attorney general and assistant 
state’s attorney in Hillsborough Coun- 
tv, and John W. McWhirter, Jr., for- 
mer attorney for the Public Utilities 
Commission and executive director of 
Florida Installment Land Sales Board, 
have become associated with his offices 
at 100 Founders Life Building, Tam- 
pa. Wilhelmina Hawkins continues as 
an associate. 

Edward P. White and Augustus J. 
Pereno announce the dissolution of 
their law firm as of February 1. Ed- 
ward P. White will continue practic- 
ing law at 702 Dade Federal Building, 
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ton, George T. Clark, Hal P. Dekle; District Court 
of Appeal Judge Norman Hendry; Judges J 
Fritz Gordon, Milton Feller, John Red Lake, Jerry 
Klein, District Court of Appeal Judge Tillman 
Pearson, Judge Irving Cypen. Top row, left to 
right: Judges J. Gwynn Parker, Lucien C. Proby, 
Jr., Ralph O. Cullen, Harold B. Spaet, Harvie 
DuVal, Frederick N. Barad, Byrd V. Duke, Jr., 
George E. Schulz, James H. Earnest, Thomas 
E. Lee Jr., James Lawrence King. 


Miami, and August J. Pereno will be 
located at 2535 Ponce de Leon Blvd., 
Coral Gables. 

William H. Dixon, formerly with 
the Miami firm of Ross, Reinhardt & 
Goodman, is now associated with the 
firm of Blackwell, Walker & Gray, 
with offices at 100 N. E. First Ave- 
nue, First Federal Building, Miami. 

C. Parkhill Mays, Jr., announces 
his association with the firm of Hol- 
land, Bevis, Smith, Kibler & Hall, 
109% South Kentucky Avenue, Lake- 
land. 

Richard H. Reynolds announces the 
dissolution of the firm of Cushman & 
Reynolds as of December 1, 1964. 
L. J. Cushman will continue practice 
at 500 Ainsley Building, Miami. Mr. 
Reynolds has removed his offices to 
306 Concord Building, Miami. 

The Miami firm of Hector, Fair- 
cloth & Davis announces that Earl 
Faircloth has withdrawn from the firm 
to serve as Attorney General of Flor- 
ida. The firm will hereafter be known 
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as Hector & Davis with offices at 1510 
First National Bank Building. 

Johnson S. Savary announces the 
closing of his office in Inverness and 
his association with the Sarasota firm 
of Kirk, Pinkerton, Sparrow, Trawick 
& McClelland at 1900 Main Building. 

George ]. Talianoff announces the 
withdrawal of Merle Litman from the 
firm of Talianoff, Waller & Litman. 
George J. Talianoff and Bertram C. 
Waller will continue their partnership 
under the firm name Talianoff & Wal- 
ler, with offices at 420 Lincoln Road, 
Miami Beach. 

Merle Litman, Sanford L. Much- 
nick and Coleman R. Rosenfield an- 
nounce the formation of the firm of 
Litman, Muchnick & Rosenfield, with 
offices at 6010 Dewey Street, Holly- 
wood. 


The law firm of Mershon, Sawyer, 
Johnston, Dunwody, Mehrtens & Cole 
announces that Albert D. Quentel, 
Frank L. Jones, Jr., and James E. 
Glass have become members of the 
firm, with offices at 1600 First Na- 
tional Bank Building, Miami. 

Jack T. Edmund and Thomas W. 
Perkins announce the formation of a 
partnership with offices located at 170 
East Haines Blvd., Lake Alfred. 

Robert H. Traurig announces the 
association of Harold M. Rifas to his 
firm. Offices are located at Suite 
1135, Alfred I. duPont Building, 
Miami. 

The firm of Paul & Sams announces 
that Parker Davidson Thomson has be- 
come a member of the firm and John 


Karl Aurell has become an associate, 
with offices located at 1314 First Na- 
tional Bank Building, Miami. 

W. Curry Harris and Hilary U. 
Albury have formed a new partner- 
ship, to be known as Harris & Albury, 
with offices at 317 Whitehead Street, 
Key West. 

William M. Goza announces that 
Charles D. George is associated with 
him in offices in the First Federal 
Building, Clearwater. 

Carl Pete Stephens, Jr., formerly 
associated with Blackwell, Walker & 
Gray, Miami, and Angelo P. Demos 
have formed a partnership to be 
known as Stephens & Demos, with of- 
fices located at 19 West Flagler Street, 
Suite 404, Biscayne Building, Miami. 

OFFICE OPENINGS & REMOVALS 

Halley B. Lewis announces the re- 
moval of her law offices from Arcadia 
to 2127 Main Street, Fort Myers. 

Yeslow & Burnstein announces the 
relocation of their offices to Suite 6-A, 
Sixth Floor, Home Federal Tower, 
1720 Harrison Street, Hollywood. 

The St. Augustine firm of Wein- 
stein, Weinberg & Weinstein an- 
nounces the removal of their offices 
from 161 St. George Street, to 25 
Orange Street. 

Charles W. Grant has opened new 
offices at 606 Barnett National Bank 
Building, Jacksonville. 

OTHER NEWS OF INTEREST 

Irving Wheeler ex plained the 
Homestead Exemption Act at a Jan- 
uary 26 meeting of the Associates Di- 
vision of the Winter Haven Board of 
Realtors. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experience in 
scientific examination of all types of document problems. Testified in Federal and State 
Courts throughout the Country. Retained by the Florida Sheriffs Bureau as consultant and 
document examiner. See listing in Martindale-Hubbell Law Directory for qualifications. Mod- 
ern laboratory, including infrared and ultraviolet photography. Portable equipment for use 
in making examinations of wills, deeds, etc., away from the laboratory. 


Telephone: 344-6331 
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A career advisory panel made up of members of the Junior Section of the Dade County 
Bar Association explained their field of specialization to law students at the University 
of Miami on November 25. Participants included (I to r) Joe N. Unger, Gerald Lewis, 
Samuel Smith, Benjamin S. Schwartz, Arden Siegendorf, Richard Masington and Tom 


Schulte. 


Commissioner Doyle Conner has 
announced that Wilton R. Miller 
joined the legal staff of the Florida 
Department of Agriculture. 

Pompano Beach lawyer Roger H. 
Harper was installed ‘president of the 
Pompano Beach-North- Broward Re- 
publican Club at the club’s January 22 
meeting. Installing officer was Harry 
Fischer, assistant judge of Pompano 
Beach Municipal Court. 

Paul Manning, Hollywood, has 
succeeded the firm of Koenig & Katz 
as Davie town attorney. 

Two lawyers of the Diocese of Mi- 
ami have been created Knights of St. 
Gregory by Pope Paul VI. The pon- 
tifical order was conferred on C, Clyde 
Atkins and Joseph M. Fitzgerald at 
the Church of Saint Rose of Lima, 
Miami Shores, on February 21. 

Nadine N. Reed, Tampa, svoke to 
members of Paima Ceia Woman's 
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Club on what women should know 
about wills at their January 27 meet- 
ing. 

Paul A. Saad, Tampa, discussed 
“Unionization of Office Workers” dur- 
ing the January 27 luncheon meet- 
ing of the Plant City Kiwanis Club. 


Former Speaker of the Florida 
House of Representatives Mallory E. 
Horne was guest speaker at the Coun- 
ty Chamber of Commerce annual din- 
ner February 11 at Bradenton Mu- 
nicipal Auditorium. 


Uriel Blount, Jr., DeLand, was 
guest speaker at the Green Cove 
Springs Jaycees DSA bosses night ban- 
quet held January 22 at the Qui-Si- 
Sana Hotel. 

Cody Fowler, Tampa, was featured 
speaker at the Clearwater-Largo Board 
of Realtors’ January luncheon in the 
Embassy Room, Clearwater Beach. 
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Jacksonville lawyer Martin Sack 
was selected to serve as general coun- 
sel for the State Road Board succeed- 
ing Thomas Cobb of Daytona Beach. 

Attorney General Earl Faircloth 
was principal speaker at the first in- 
stallation banquet of the Jacqueline 
Kennedy Woman’s Democratic Club 
of Broward County, held January 21 
in Fort Lauderdale. Former State’s 
Attorney Phil O'Connell served as 
master of ceremonies. 

Garlon A. Davis, West Palm Beach, 
spoke before the Lake Worth Kiwan- 
ians annual installation dinner Jan- 
uary 7 on the public defender system. 

Sherwood Spencer recently 
elected to the board of directors of the 
Bank of Hollywood. 

Elected treasurer of the Manatee 
County Republican Executive Com- 
mittee was Kenneth Cleary, Braden- 
ton. 

Burnett Roth, Miami Beach, spoke 
on “The Various Aspects of Extrem- 
ism” at the January 12 meeting of the 
Rotary Club of West Palm Beach. 

John H. Evans has been appointed 
city attorney of West Palm Beach. 

The State Turnpike Authority ap- 
pointed G. Warren Sanchez, Tallahas- 
see, as its general counsel. 

Roy Dean was recently installed as 
president of the Venice Kiwanis Club. 

Governor Burns has appointed Or- 
lando lawyer J. Charles Gray chair- 
man of the State Turnpike Authority. 
Louie Bandel, Miami, was appointed 
State Racing Commission chairman, 
and Judson A. Samuels, Hollywood, 
its attorney. F. Bradley Kennelly, 
Jacksonville, was named general coun- 
sel for the State Beverage Department. 

James M. Adams, West Palm 
Beach, has been appointed to the legal 


assistant’s post of the county legisla- 
tive delegation. It will be Adams’ job 
to prepare local bills and serve the 
delegation in Tallahassee. 

Robert I. Honchell, city commis- 
sioner of Boca Raton, has been named 
to teach a course in business law at 
Florida Atlantic University during the 
current trimester. 

Ralph O. Johnson, Pahokee city 
attorney, was named president, South 
Coastal Division of the Children’s 
Home Society of Florida. Among 
those serving on the board of directors 
are Senator John M. McCarty, Fort 
Pierce; County Judge G. E. Bryant, 
Ir., Okeechobee; M. P. Caldwell, Sr., 
Palm Beach; and James F. Littman, 
Stuart. 

Miami lawyer Joe Creel was guest 
speaker at a January luncheon meet- 
ing of the Pahokee Lions Club. 

Thomas H. Johnson, Riviera Beach, 
has been appointed State’s attorney 
for the Fifteenth Judicial Circuit. 

Josephine Howard Stafford, Tam- 
pa, was guest speaker at the Lake City 
Business and Professional Women’s 
Club meeting held January 28. Mrs. 
Stafford spoke on “The Legal Aid 
Storv” relating many of her experi- 
ences in the field of law. 

Willard D. Dover, Fort Lauder- 
dale, has been appointed to the Flor- 
ida Council of 100. 

M. Luther Mershon, Miami, was 
presented a Distinguished Service Sil- 
ver Award of Miami Heart Institute 
by the president of the Institute, for 
his work and counsel since the insti- 
tute was founded. 

An $1,800 loan scholarship has 
been established at the University of 
Miami School of Law by the Saun- 
ders, Curtis, Ginestra & Gore law firm 


Tallahassee, Florida 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 3 DISTRICT COURTS OF APPEAL 
In the 7th year of service. 

FLORIDA APPELLATE COURT REPORTING SERVICE 
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of Fort Lauderdale. 


It will be known 
as the Robinson, Reese Saunders 
scholarship. First recipient will be 
named at the opening of the 1965 
fall semester. 

Mark R. McGarry, Jr., St. Peters- 
burg, spoke on “The Dangers of Ur- 
ban Renewal” at a “You Should 
Know” breakfast of the Women’s Re- 
publican Club of St. Petersburg, at 
the Detroit Hotel January 19. 

State’s Attorney Paul Antinori, Jr., 
speaking at the January 12 banquet 
of the East Tampa Bay Chamber of 
Commerce, urged members to exert 
themselves as leaders in their com- 
munity. He told the group to “shake 
loose from conformity and compla- 
cency” and to assert themselves for a 
purpose — to set goals and work to 
achieve them. 

Arthur I. Flauman has recently 
been appointed regional attorney for 
the Interstate Commerce Commission, 
headquartered in Chicago, Illinois, and 
will be responsible for commission ac- 
tivities in the states of Illinois, In- 
diana and Michigan. 


United States Congressman Charles 
Bennett of Jacksonville, a member of 
The Florida Bar, confers with American 
Bar Association President Louis F. 
Powell (at right in photo) about an 
amendment to the Constitution pertain- 
ing to presidential inability and vice 
presidential vacancy. As a sponsor of 
legislation on this subject, Congress- 
man Bennett conferred with representa- 
tives of the ABA at a meeting in Wash- 
ington on January 25. 


Guest speaker at the January 18 
luncheon of the St. Petersburg Board 
of Realtors was Robert Fisher, who 
spoke on “Good Relations Between 
Realtors and Attorneys and How They 
Should be Maintained.” 

Stuart lawyer William A. Oughter- 
son was speaker for the eighth annual 
Jensen Beach-Rio United Fund Asso- 
ciation, Inc. drive 1965 kickoff break- 
fast held January 11. 

Raymond W. Royce, Palm Beach, 
discussed real property at the January 
12 dinner meeting of the Palm Beach- 
es Chapter of the National Secretaries 
Association. 

Howard P. Garman, Fort Lauder- 
dale, was installed first vice president 
of Downtown Kiwanis at a luncheon 
mecting held January 5 at the Gover- 
nors’ Club Hotel. 

.Frank H. Bass, Jr., St. Petersburg, 
assistant manager of insurance and 
claims for Florida Power Corporation, 
was recently appointed administrative 
assistant to the director of public rela- 
tions. 

Harry Schwenke, Fort Lauderdale, 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 
FORT MYERS, FLA. 33901 


1317 Poinciana Ave. 
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was installed president of the Wilton 
Manors Kiwanis Club January 6. 

Donn Gregory, Tampa, was elected 
to the Fellows of American Bar Foun- 
dation, an affiliate of the American 
Bar Association. 

Joel L. Goldman and Edwin Presser 
were appointed co-chairmen of the 
general solicitations division of the 
1965 United Jewish Welfare Fund 
campaign of the Jacksonville Jewish 
Community Council. 

Barry L. Zisser, Jacksonville, has 
been appointed attorney for the Duval 
County legislative delegation to the 
House of Representatives. 

“Your Will and Estate Arrange- 
ments in Florida” was the subject dis- 
cussed by Richard DeBoest, Fort 
Myers, at the Presbyterian Church, 
Cape Coral, on January 14. 

Ocala Mayor Willard Ayres was 
named attorney for the Marion Coun- 
ty Commission, replacing Virgil L. 
Milbrath, who had held the job for the 
past 11 years. 

“Lewd and Indecent Literature” 
was the subject of an address by As- 
sistant State’s Attorney Anthony J]. 
Hosemann, Jr., before members of 
American Legion Post 22 of Cocoa, 
January 27. 

Robert B. Cole has been elected to 
the board of directors of the Coconut 
Grove Bank. 

Amos Jackson, Palm Beach, was 
guest speaker at the January 26 meet- 
ing of the Palm Beach County Legal 
Secretaries Association. Jackson’s 
speech subject was on “Continuing 
Education.” 

Naples City Attorney David C. 
Spingler gave a speech on equitable 
methods of assessment at the south- 
eastern regional conference of the na- 
tional municipal attorneys’ organiza- 
tion held in Columbia, ‘S. C.. Feb- 
ruary 1. 

Frederick B. Karl, Daytona Beach, 
was guest speaker at the Vero Beach 
Junior Chamber of Commerce banquet 
January 21. 

The University of Miami Evening 
Division is sponsoring a 15-week 
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course “Law for Women,” which be- 
gan February 3. Among the lecturers 
are: Judge Ray Pearson, Circuit 
Court, Dade County; Judge Frank B. 
Dowling, Dade County Court; Hugo 
L. Black, Jr.; Irwin J. Block; William 
R. Colson; Irving Cypen; Marshall S. 
Harris; Daniel §. Pearson; and Ber- 
nard Jacobson, who is one of the co- 
ordinators of the course. 

Evans Crary, Jr., Stuart, was guest 
speaker at the cornerstone laying cere- 
mony for the new Jupiter High School 
on January 30. 

Harry A. Johnston, Sr., has resign- 
ed as Palm Beach County attorney 
after almost 29 years of service. 

Tampa lawyer Hugh C. Macfarlane 
was elected chairman of the advisory 
board of the Tampa Corps of the Sal- 
vation Army at its annual Citizen’s 
Day meeting January 21. 

Gerald Mager, assistant attorney 
general, took first place in a statewide 
Jaycee sponsored governmental affairs 
essay contest. His essay, “The Right to 
Counsel,” was entered in the national 
governmental affairs essay contest. 
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Annual Jaycee banquets were held 
throughout the state during January 
presenting awards to outstanding indi- 
viduals. The Fort Lauderdale Junior 
Chamber of Commerce presented 
State’s Attorney Quentin V. Long with 
the Good Government Award. Ken- 
neth McIntosh, Seminole County pros- 
ecuting attorney, received the San- 
ford-Seminole Junior Chamber of 
Commerce award as the outstanding 
young man of the year, as did Richard 
Hampton from the Bradenton Jaycees. 
The Jaycees also selected Dewey A. 
Dye, Sr. as boss of the year, and Joe 
Lesser was presented the same award 
from the West Palm Beach Jaycees. 
Receiving Distinguished Service 
Awards were Judge Donald Stone of 
the Dade County Juvenile and Domes- 
tic Relations Court from the Miami 
Junior Chamber of Commerce; Clar- 
ence Johnson from the Cocoa Junior 
Chamber of Commerce Che also re- 
ceived the Spark Plug award); State’s 
Attorney William Frye III from the 
Pensacola Jaycees; and Jim L. Dye, 
Leon County prosecuting attorney, 
from the Tallahassee Jaycees. 

Arthur J. England, Jr., Miami, 
spoke before the Optimist Club of Bay 
Harbor-Surfside on January 13 about 
the interrelation of Treasury proce- 
dures and testamentary planning. 


Assistant Attorney General Charles 
Tom Henderson spoke to the Florida 
Government Bar Association in Talla- 
hassee February 10 on the Florida 
Statutory Revision Department of the 
Attorney General’s Office, its purposes 
and activities. He explained how bills 
are enacted, revised, indexed and dis- 
seminated as working tools by which 
Floridians govern themselves. 

Mr. Henderson explained that con- 
tinuous statutory revision in Florida 
was initiated at the recommendation 
of the Junior Bar Section of The Flor- 
ida Bar in 1937, when E. Dixie 
Beggs, Pensacola, was president. Flor- 
ida first issued the official Florida Stat- 
utes in 1941 to make the law acces- 
sible to the public at a nominal price. 
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William T. Kruglak II was recently 
elected president of the University of 
Miami Law Alumni _ Association, 
which is actively working to double its. 
loan fund for deserving students. Mr. 
Kruglak was also recently appointed a 
member of the Metropolitan Dade 
County Charter Review Board and a 
member of the Miami Downtown De- 
velopment Commission, official agency 
of the City of Miami. 

James O. Davis, Jr., has been 
named to the Children’s Committee 
of the Community Coordinating Coun- 
cil of Hillsborough County for a four- 
vear term. 

William Earle Tucker, Tampa, has. 
been elected president of the newly 
formed Florida Southern College Law- 
vers Association. 

The statewide group numbers. 
alumni lawyers and other attorneys 
who will serve the college as a volun- 
teer committee in advising prospective 
donors concerning wills, trusts, insur- 
ance and estate planning. 

Other officers are James E. Whar- 
ton, Tampa, president-elect; Wéilliam 
. Neblett, Key West; Donald Walker, 
Orlando, and E. J. Salcines, Jr., Tam- 
pa, vice presidents; Mrs. Jess Wilder 
Thacker, Clearwater, secretary, and 
Thomas Mooney of Orlando, treas- 
urer. 

Principal speakers at the organiza- 
tional meeting were Supreme Court 
Justice Campbell Thornal of Tallahas- 
see, a trustee of the college, and Reber 
Boult, Nashville, Tenn., lawyer who 
is.active in a similar group at Vander- 
bilt. University. Judge Richard H. 
Cooper, Orlando, president of Florida 
Southern National Alumni Associa- 
tion, presided at the meeting. 

The St. Petersburg law firm of 
Esteva & Chumbley has been named 
town attorney for Redington Beach, 
replacing W. Furman Betts, Jr., who 
resigned to become Madeira Beach 
city attorney. St. Petersburg attorney 
Harold J. Soehl was appointed town 
judge. 

Succeeding Errol Willes as Fort 
Pierce city attorney is Thad H. Carl- 
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ton. David McCain has been selected 
as Carlton’s assistant. 

Assistant State’s Attorney Thomas 
J. Shave, Jr., of the Fourth Judicial 
Circuit, told of the services performed 
by the State’s Attorney’s office at the 
December meeting of the Fernandina 
Beach Kiwanians. 

Boca Raton City Attorney Roberta 
McKenry spoke on the “Legal Status 
of Women in Florida” at the January 
14 meeting of the Royale Woman's 
Club. 

Robert G. Stokes has succeeded 
J. Mason Wines as Auburndale city 
attorney. 

Frederick Chase, Jr., was appointed 
New Port Richey city attorney suc- 
ceeding James J. Altman, who served 
in that post since 1957. 

Vincent Philip Nuccio, Tampa, as- 
sumed his new post as a member of 
the State Road Board in January. He 
succeeds Warren Cason who was re- 
cently selected by the Hillsborough 
County Commission to serve as its at- 
torney. 

Leon Stromire has been appointed 
Brevard County attorney replacing 
Herschel Carney. 

Joseph S. Clark has been reappoint- 
ed city attorney for Oldsmar. 

Alvin Cassell, Miami Beach, was 
elected president of The Economic 
Opportunity Program, Inc., a new 
organization created to lead Dade 
County's war on poverty. James W. 
Matthews, assistant U. S. attorney, 
was elected secretary. 
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STATE FatrrR EMPLOYMENT Laws 
AND THEIR ADMINISTRATION 
published by BNA Incorporated, a 
division of The Bureau of National 


Affairs, Inc. . . . $6.50 per copy. 

With the passage of the Civil Rights 
Act of 1964, which declared the poli- 
cy of the United States to be elimina- 
tion of discrimination in employment 
because of race, color, religion, sex, or 
national origin, the understanding of 
state fair employment laws became 
necessary and important. Perhaps 
uniquely, this federal law emphasizes 
that its enforcement should be through 
state Cor local) bodies which function 
under state laws parallel to or com- 
patible with the federal statute. 

STaTE EMPLOYMENT LAws 
AND THEIR ADMINISTRATION will 
acquaint those responsible for the-con- 
duct of employer-employee relations 
and employee recruitment with the 
actual requirements of state laws deal- 
ing with “equal employment oppor- 
tunity” and with the administrative 
and enforcement procedures which 
have been developed to date under 
these state laws. 

The book opens the door to compli- 
ance with a federal law that has been 
called “the most important develop- 
ment in industrial relations since the 
Wagner Act of 1935.” The fair em- 
ployment practices section (Title VII) 
of the federal civil rights statute will 
become effective in July 1965. Until 
that time, all those involved with the 
conduct of employee and union rela- 
tions must learn what existing state 
statutes require and what they permit. 
State Farr EMPLOYMENT Laws 
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presents in one volume all the materi- 

al pertaining to the state laws and will 

make convenient and easy any research 

into the provisions of these laws. 
CRIMINAL PROCEDURE IN THE 
Unirep Srates Disrricr AND 
Mirrrary Courts, by Marvin Co- 
misky and Louis D. Apothaker of 
the Philadelphia Bar Association, 
published by the Joint Committee 
on Continuing Legal Education of 
the American Law Institute and the 
American Bar Association, 101 
North 33rd Street, Philadelphia, 
Pennsylvania 19104. 


This book is a practical, compre- 
hensive, compact and very current 
treatise on all aspects of federal crimi- 
nal practice. It covers both federal 
and military courts and includes prac- 
tice as well as procedure. 


The volume commences with the 
initial conference between lawyer and 
client, and continues with the develop- 
ment of facts. It covers pleadings and 
motions prior to trial, the trial itself, 
and post trial motions. There are also 
chapters on appeal, parole and_pro- 
bation. 


Contained in the appendix are the 
Federal Rules of Criminal Procedure; 
a Time Table for Lawyers; a compre- 
hensive set of forms; pertinent federal 
statutes and United States Code pro- 
visions; the Uniform Code of Military 
Justice, and an outline of procedure 
for trials before general and special 
courts-martial. There is also a table 
of cases cited (which are both recent 
and often of the courts of last resort) 
and a comprehensive index. 
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Star-spangled 


Used properly, this red, white and 
blue writing ‘‘tool” can take care of 
your money-saving problems in a 
single stroke. 

You just grasp it firmly and put 
your John Hancock on an applica- 
tion for the Payroll Savings Plan 
where you work. 

This authorizes your employer to 
make your savings automatic. He 
sets aside a small amount from your 
check each payday toward the pur- 
chase of U. S. Savings Bonds. 

The amount can be any size. The 
important thing is it’s saved regu- 
larly. 


money saver 


Don’t worry if you have to use an 
ordinary pen instead of a star- 
spangled one. You’ll get a nice star- 
spangled feeling to make up for it. 


Quicks facts about 
Series E Savings Bonds 


v You get back $4 for every $3 at maturity 

v You can get your money when you need it 

v You pay no state or local income tax on the 
interest and can defer federal tax until you 
cash the Bond. 

v Your Bonds are replaced free if lost, de- 
stroyed or stolen 


Buy E Bonds for growth 
—H Bonds for current income 


Buy U.S. Savings Bonds 


STAR-SPANGLED SAVINGS PLAN 
FOR ALL AMERICANS 


: * The U.S. Government does not pay for this advertisement. It is presented as a public 
= service in cooperation with the Treasury Department and The Advertising Council. 
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How Lew Huckeba lost a hobby and 
gained a motor repair shop 


Coaxing balky power mowers and 
outboard motors to start up at the 
first tug is a labor of love for Lew 
Huckeba. 


He made it a hobby for years. 
Then about a year ago, an excellent 
opportunity to make it a profitable 
sideline came along. 

Lew took the opportunity. Bought 
a lot, built a building, stocked it 
with tools and parts and set up in 
business. 

The money came from U. S. Sav- 
ings Bonds he’s been collecting for 
years on Payroll Savings where he 
works. Each payday Lew’s employ- 


Help yourself as you help your country 


ers set aside a small amount from 
his check and put it toward the pur- 
chase of a U. S. Savings Bond. Lew 
never sees the money he’s saving, 
so he hardly misses it. 


Millions of Americans use the 
Payroll Savings Plan to save money . 
regularly. Their dollars build up a 
nest egg for their future and help 
our country at the same time. 


How about the things you’d like 
to be saving for? Just ask your em- 
ployer to set aside $37.50 a month 
for you on Payroll Savings and you’ll j 
have $2,428 in Bonds in 5 years. It’s 
not only easy ... it works. 


BUY U.S. SAVINGS BONDS CLY, 


This advertising is donated by The Advertising Council and this magazine. wa od 
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BRIEFLY YOURS (continued from Page 133) 


@ BROTHERHOOD CASE .. . The trial court in the Brother- 
hood of Railroad Trainmen case has issued a revised order 
which again bars the union from giving legal advice, 
soliciting cases for its regional counsel, and carrying 
out other provisions of its regional counsel plan. The 
new injunction, modified at the direction of the United 
States Supreme Court, acknowledges the Constitutional 
right of the union to advise its members "to obtain legal 
advice before making settlement of their claims for injury 
or death, and to recommend a specific lawyer or lawyers 

to give such advice or handle such claims." The decree 
adds that such recommendations must not constitute 
solicitation as defined by the common law. 


@ LAW OFFICE MANAGEMENT .. . The Economics of Law Prac- 
tice Committee will present a one-day course on Law 
Office Management as a pre-convention institute on June 
16 at the Fontainebleau Hotel in Miami Beach. The annual 
convention of The Florida Bar begins there the following 
day. Topics to be discussed include accounting proce- 
dures, fees and billing, filing systems, and office 
equipment. 


@ CONTINUING EDUCATIONAL COUNCIL . .. E. LaMar Sarra, 
Jacksonville, representing The Florida Bar on the Con- 

i tinuing Educational Council of Florida, has recently been 
i reelected chairman of the group. The voluntary associa- 
tion of statewide organizations was established in 1932 
to enlist citizens in a consistent program for studying 
school needs. It currently has 22 member organizations 
participating in its program. 


@ PROFESSIONAL SERVICE CORPORATIONS .. . Professional 
corporations and associations organized under recently 
enacted state laws are not corporations for tax purposes, 
the Internal Revenue Service ruled in a long-awaited 
opinion issued on February 2. Complete details concern- 
ing the Regulation are given in Tax Law Notes in this 
issue of the Journal. 
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FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


H. G. (Jack) Bates, P. O. Box 518, Gainesville, Chairman 


BAY COUNTY BAR ASSOCIATION 

Panama City 
BREVARD COUNTY BAR ASSOCIATION 

Harvey C. Poe, Jr., President 


BROOKSVILLE BAR ASSOCIATION 
Brooksville 


BROWARD. COUNTY BAR ASSOCIATION 
Donald H. Norman, President 
506 Broward Nat'l Bank Bidg.. Ft. Lauderdale 
CHARLOTTE COUNTY BAR ASSOCIATION 


P. 

CLEARWATER: BAR ASSOCIATION 
William J. Tanney, President 
319 S. Garden Ave. 

COLLIER COUNTY BAR ASSOCIATION 
ne R. Brown, President 


798 
CORAL GABLES BAR ASSOCIATION 
Richard L. Shaw, President 
Coral Gables Federal Building. ..Coral Gables 
DADE COUNTY BAR ASSOCIATION 
Silver, President 


7 S.W. 27th Ave . .Miami 
COUNTY BAR ASSOCIATION 
ay G. Jones, President 
O W. Magnolia Street ..._............. Arcadia 


THE FEDERAL BAR ASSOCIATION 
South Florida Chapter 


Josephine H. President 
GREATER HOLLYWOOD BAR ASSOCIATION 
Salter, 
HARDEE COUNTY BAR ASSOCIATION 
= President 
oO. x 426 uchula 
HIALEAH MIAMI SPRINGS BAR ASSOCIATION 
Ralph C. 
Hialeah 
HIGHLANDS COUNTY BAR ASSOCIATION 
Hayward H. Davis, President 
HOMESTEAD BAR ASSOCIATION 
830 Krome Ave. ........... Homestead 
INDIAN. RIVER T COUNTY BAR ASSOCIATION 
President 
P. O. Vero Beach 
JACKSONVILLE BAR ASSOCIATION 
LAKE city BAR ASSOCIATION 
Herbert F. Darby, President . 
Peoples Hardware Building ........ Lake City 
LAKELAND BAR ASSOCIATION 
B. J. Langston, President 
LAKE-SUMTER BAR ASSOCIATION 
Arthur E. Roberts, President 
Groveland 
LEE COUNTY BAR ASSOCIATION 
tw K. Knudsen, Jr., President 
MANATEE COUNTY BAR ASSOCIATION 
Clyde C. a, President 


. .Lakeland 


MARION COUNTY BAR ASSOCIATION 
Ben Daniel, Jr., 
Ocala 
MARTIN COUNTY | BAR ASSOCIATION 
ua 


oO. x 1075 

MIAMI BEACH BAR ASSOCIATION 

Morris Berick, 

S20 Uneoin Road Miami Beach 
MONROE COUNTY BAR ASSOCIATION 

W. Curry Harris, — 

317 Whitehead Street ........... Key West 
NASSAU COUNTY BAR ‘ASSOCIATION 

Albin C. Thompson, Jr., President 


NORTH BROWARD BAR ASSOCIATION 
Julian L. Williams, President 
203 Pompano Beach 


NORTH DADE BAR ASSOCIATION 
John F. Harkness, 
12990 West Dixie Highway ..... North Miami 
OKALOOSA COUNTY BAR vASSOCI ATION 
Charles R. Timmel, President 
ORANGE COUNTY BAR ASSOCIATION 
Maxwell W. Wells, Jr., President 
OSCEOLA COUNTY BAR ASSOCIATION 
ia F. Davis, President 
Kissimmee 
PALM BEACH COUNTY BAR ASSOCIATION 
H. Laurence Jr., 
515 Harvey Bidg. ........ 
PASCO COUNTY BAR ASSOCIATION 
Raymond H. Hodges, President 
Zephyrhills 
PUTNAM COUNTY BAR ASSOCIATION 
H. Davis, President 
Crescent City 
SARASOTA ‘COUNTY BAR ASSOCIATION 
Glenn L. Berry, President 
Sarasota 
SEMINOLE COUNTY BAR ASSOCIATION 
Kenneth W. Mcintosh, President 
THE SOCIETY OF THE BAR OF 
THE FIRST JUDICIAL CIRCUIT 
O Professional Bidg. ........... 
SECOND JUDICIAL ein UIT BAR ASSOCIATION 
Kenneth fe Cooksey, President 
THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
President 
erry 
FIFTH. JUDICIAL BAR ASSOCIATION 
Ww. Jr., President 
P. vares 
EIGHTH JUDICIAL CIRCUIT BAR ASSOCIATION 
Joe C. Jenkins, Jr., — 
224 S.W. Second A Golccniite 
TENTH JUDICIAL CIRCUIT BAR ASSOCIATIO 
President 


t Palm Beach 


Dra 
TWELFTH GUDICIAL CIRCUIT BAR ASSOCIATION” 
FOURTEENTH HUDICIAL ‘CIRCUIT 
BAR ASSOCIATION 
“ae Cc. President 
P. Dra Wewahitchka 
MIAMI DISTRICT BAR ASSOCIATION 
Julian M. Quarles, President 
6075 Sunset Drive ............ South Miami 
SOUTH PALM BEACH BAR ASSOCIATION 
C. Meeker, President 
O. Drawer 1120 a Raton 
SPANISH-AMERICAN BAR ‘ASSOCIATION 
Rafael Rivera-Cruz, 


Box 2672 
ST. JOHNS COUNTY BAR ASSOCIATIO 

Malcolm L. Stephens, Jr., halen 

10 Cathedral Place ..... . St. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 

Richard V. Neill, President 

ST. PETERSBURG BAR ASSOCIATION 

Paul hinge President 


Rico 


t. Petersburg 
TALLAHASSEE BAR ASSOCIATION» 

E. Harper Field, President 


THE BAR ASSOCIATION OF 

TAMPA & HILLSBOROUGH COUNTY 
A. Dallas Albritton, Jr., President 
812 First National Bank Bldg. 

VOLUSIA COUNTY BAR ASSOCIATION 
Thomas A. Koehler, President 
P. ©. Geox 5336... .Daytona Beach 

WINTER HAVEN BAR ASSOCIATION 
Robert R. Crittenden, President 


Tampa 
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PEACE MIND 


AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended to. 

Today's buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 
them to obtain for him a land title insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Baker County 
BAKER LAND & ABSTRACT CO. 
Florida 

Bay Coun 
BAY COUNTY LAND & ABSTRACT 

Co., INC. 

Panama Florida 

Bradford Count 
BRADFORD county ABSTRACT CO. 
Starke, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA, 
Titusville, Florida 


Brevard County 


ABSTRACT & TITLE CORP. OF FLA, 


Melbourne, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 


co. 
Fort Lauderdale, Florida 


Charlotte County 
ABSTRACT H TITLE CORP. OF FLA. 
Punta Gorda, Florida 


Citrus County 
CITRUS CouNTY TITLE & 
ABSTRACT CO. 
Inverness, Florida 


Clay Count 


TITLE & TRUST COMPANY OF FLA, 


Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 


ABSTRACT & TITLE CORP, OF FLA. 


Miami, Florida 


Dade County 
DADE- COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Florida 


Desoto County 
DESOTO ‘ABSTRACT COMPANY 
Arcadia, Florida 

Duval County 


TITLE M4 TRUST COMPANY OF FLA, 
Jacksonville, Florida 


Flagler County 
FLAGLER ‘COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
HENDRY County TITLE & 
ABSTRACT CO. 
La Belle, Florida 


County 
HIGHLANDS security ABSTRACT 
& TITLE COMPANY 
Sebring, Florida 


Hillsborough County 
TAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Florida 


Holmes County 
BONIFAY ‘ABSTRACT COMPANY 
Bonifay, Florida 


Holmes County 
FLORIDA YLAND TITLE & TRUST 
INC. 


Marianna, Florida 


Indian River County 
INDIAN RIVER county ABSTRACT 


co. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST 


Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO, 
Tavares, Florida 


Liberty Coun 
GADSDEN COMPANY 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA ‘TITLE & ABSTRACT CO. 
Ocala, Florida 
Martin County 
FLORIDA” ABSTRACT & TITLE 
INSURANCE CO, 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Fernandina Beach, Florida 
Okaloosa County 
HARRELL Tithe CORP. 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
Polk County 
LAKELAND ABSTRACT COMPANY 
Lakeland, Florida 
Putnam Count 
PALATKA ABSTRACT & GUARANTY 
co. 


Palatka, Florida 

St. Johns County 
ST, JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
Sarasota, Florida 


Seminole County 
FIDELITY TITLE & GUARANTEE CO. 
Orlando, Florida 


Volusia County 
VOLUSIA County ABSTRACT CO. 
DeLand, Florida 


Washington County 
FLORIDA LAND & TRUST CO., INC, 
Marianna, Florida 


**In addition to the above agents, Title & Trust Company of Florida is represented in nearly every 
county in Florida. For information, inquire at the home office — 200 East Forsyth St., Jacksonville. 
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Consult Your 


FLORIDA Law Books First! 
Listed below MOST IMPORTANT: 


Adkins, FLORIDA REAL ESTATE LAW and PROCEDURE with FORMS, 
4 volumes, with 1964 Cumulative Pocket Parts. A complete 
and exhaustive treatment of this subject. 


ENCYCLOPEDIC DIGEST OF FLORIDA REPORTS, 23 Books with Cur- 
rent Supplements. 


FLORIDA LAW and PRACTICE—The Encyclopedia of Living Florida 
Law for Florida Lawyers, by Florida Lawyers. Now Ready 23 
volumes, containing 293 Titles. 


FLORIDA STATUTES ANNOTATED, 45 Books, with Current Cumula- 
tive Pocket Parts. The most completely Annotated set of Flor- 
ida Statutes. 


Hall, JUDICIAL SAYINGS OF JUSTICE GLENN TERRELL. 


Nadler, FLORIDA CORPORATION LAW with FORMS, 1961, two vol- 
umes. 


REDFEARN on WILLS and ADMINISTRATION OF ESTATES IN FLOR- 
IDA, Third Edition, two volumes, with 1963 Pocket Parts. 


Sapp, FLORIDA PLEADING, PRACTICE and LEGAL FORMS, ANNO- 
TATED, 7 Volumes, with 1964 Cumulative Pocket Parts. 


Ward, FLORIDA AND FEDERAL ESTATE and TAX PLANNING. 


ALL sets listed will be kept constantly 
to date through Supplemental Service. 


To have all of the above in your library will save you 
TIME — WORK — WORRY — MONEY. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 
Book 
178-180 Pryor Street S.W. (P. O. Box 4214) 


Law Publishers 


Atlanta, Georgia 30303 


FLORIDA REPRESENTATIVES 


I. W. GRANADE MORTON HAWKINS 
3915 S.W. 60th Place P. O. Box 409 

Miami, Florida 33155 Gainesville, Florida 
PHONE: MOhawk 7-1568 PHONE: 376-5026 


PUBLISHERS OF YOUR FLORIDA LAW BOOKS SINCE 1926 
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